
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

  

 

DEMETRIUS BAILEY, CP-7819,  ) 

 Petitioner,    ) 

      ) 

  v.    )     2:13-cv-1362 

      ) 

VINCENT MOONEY,   ) 

 Respondent.    ) 

 

 

REPORT and RECOMMENDATION 

 

I. Recommendation: 

It is respectfully recommended that the Rule 60(b) motion submitted by petitioner (ECF No. 

25) be dismissed as this Court lacks jurisdiction to entertain the motion, and that a certificate of 

appealability be denied. 

 

II. Report:   

Demetrius Bailey, an inmate at the State Correctional Institution-Albion, has presented 

another motion for relief pursuant to Rule 60(b), F.R.Civ.P.
1
 

 As we observed in our October 8, 2013 Memorandum (ECF No.7), "as recently as May 8, 

2013 Bailey sought habeas corpus relief in this Court at 2:13-cv-653."
2
 The latter was transferred 

to the Court of Appeals for consideration as a successive petition and on June 25, 2013, the 

Court of Appeals noted: 

Petitioner's application pursuant to 28 U.S.C. §2244 to file a second 

or successive 28 U.S.C. §2254 petition is denied. First, Petitioner 

requests relief that is unavailable under the federal habeas statutes to 

the extent that he does not challenge his conviction or sentence. 

Second, to the extent that Petitioner challenges his conviction or 

sentence, he has not shown that he relies on either "a new rule of 

constitutional law, made retroactive to cases on collateral review by 

                                                 
1
 Specifically, in his motion Bailey states at p.1 "Petitioner clear[ly] states 'that to disregard this filing as anything 

other than a motion for relief Fed.R.Civ.P. 60(b)' will be against or erroneous misapplying the law and facts to this 

case…" 
2
  Bailey's extensive litigation is fully set forth in Judge McVerry's Order of January 4, 2016 (ECF No.20). Suffice it 

to say Bailey appears to have filed 10 habeas or 60(b) petitions/motion in this Court as well as having filed 7 other 

matters in the Court of Appeals relating to his1994 homicide conviction. 
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the Supreme Court, that was previously unavailable," 28 U.S.C. 

§2254(b)(2)(A), or newly discovered evidence that "could not have 

been discovered previously through the exercise of due diligence," 

and which demonstrates his actual innocence by clear and convincing 

evidence. 28 U.S.C. §2244(b)(2)(B). 

 

 On October 8, 2013, we transferred the instant petition to the Court of Appeals for 

consideration as a successive petition. Petitioner filed objections to this transfer and on January 

4, 2016, Judge McVerry of this Court set forth the extensive procedural history in this case's 

many iterations and concluded that Bailey's filings should be treated as a Rule 60(b) motion and 

denied as being within merit (ECF No. 20). An appeal was filed and on May12, 2016, the Court 

of Appeals wrote: 

 

 Appellant’s application for a certificate of appealability (“COA”) is denied 

because jurists of reason would not debate the District Court’s denial of 

appellant’s “motion to vacate.” See Miller-El v. Cockrell, 537 U.S. 322, 336 

(2003). Appellant’s claim regarding the coroner and the trial court’s jurisdiction 

challenges the validity of his state-court criminal judgment. To that extent, 

appellant’s motion to vacate constitutes an unauthorized successive habeas 

petition. See Gonzales v. Crosby, 545 U.S. 524, 530-32 (2005). For that reason, 

although the District Court should have dismissed this aspect of appellant’s 

motion for lack of jurisdiction instead of addressing its merits, jurists of reason 

would not debate whether the District Court should have granted the motion.  

 

There was no reason to transfer the petition to this Court again because we 

already have decided that appellant’s claim regarding the coroner and the trial 

court’s jurisdiction does not satisfy the standard under 28 U.S.C. § 2244(b)(2) for 

proceeding with a second or successive habeas petition. (C.A. Nos. 13-4056, 13-

2426.) Appellant’s motion to vacate may have constituted a true Rule 60(b) 

motion to the extent that he challenged the District Court’s previous dismissal of 

his habeas petition as untimely, but appellant relied on arguments that we already 

have rejected and did not otherwise set forth any debatable basis for relief. 

 

(ECF No.24).  

 On March 8, 2017, petitioner filed the present "Rule 60(b)" motion raising the following 

issue: 

Whether the lower court and District Attorney's office committed fraud by filing 

fraudulent criminal information by not charging petitioner with second degree 

murder due to unconstitutional statute and lower court not having subject matter 

jurisdiction (ECF 25 at p.3). 
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 Specifically, Bailey contends that the Pennsylvania criminal homicide statue, 18 Pa. C. 

S.A. §2501 "is unconstitutional, void for vagueness and failure to give notice of the charges in 

that 

He was charged with a fraudulent criminal information "CRIMINAL 

HOMICIDE" 18 Pa.C.S.A. §2501(a), in which he was found not guilty, which 

make this information illegal, void, invalid and unconstitutional where the 

information was signed by the district attorney in a fraudulent manner, due to 

petitioner was found guilty of SECOND DEGREE MURDER and never charged 

in the information with 18 Pa.C.S.A. §2502(b)(which makes this conviction 

invalid[] and this conviction should be quashed and voided…). 

 

In other words, when a [district] attorney charges an accused defendant with the 

"open" charge of §2501, the accused defendant cannot adequately defend himself 

against a specific charge because there are (5) different possible convictions that 

defendant faces! The judge will explain that he is specifying what charges are 

available to the jury based upon the evidence that has been presented…" (Id. at 

pp.3-4). 

 

 The relevant criminal homicide statute 18 Pa.C.S.A. §2501 (effective June 6, 1973) 

provides: 

2501. Criminal homicide. 

 (a) Offense defined. – A person is guilty of criminal homicide if he 

intentionally, knowing, recklessly or negligently causes the death of another 

human being. 

 (b) Classification. - Criminal homicide shall be classified as murder, 

voluntary manslaughter, or involuntary manslaughter. 

 

The degrees of homicide are set forth in 18 Pa.C.S.A. §2502.
3
 

 Bailey now contends that since the practice in the Commonwealth is to only charge 

§2501, a defendant is unable to prepare a proper defense to the various degrees of murder set 

forth in §2502. In Com. v. Jones, 912 A.2d 268, 289 (Pa. 2008) the Court wrote that "a criminal 

information is not constitutionally infirm if it notified the defendant of the crime with which he is 

charged."  In this case, homicide. The petitioner does not contend that he was unaware of the fact 

that he was charged with criminal homicide but rather that the degree of the offense as set forth 

in §2502 was not specifically set forth. 

 "In most cases, determining whether a Rule 60(b) motion advances one or more 'claims' 

will be relatively simple. A motion that seeks to add a new ground for relief … will of course 

                                                 
3
  The criminal information was filed on June 10, 1994 at CP-02-CR-6409-1994 at p.3. That same docket sheet 

reflects at p.2 that the charge[] was murder of the first degree in violation of 18 U.S.C. 2502 §§ A. 
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qualify. "Gonzalez v. Crosby, 545 U.S. 524, 532 (2005). The Court continued. "we hold that a 

Rule 60(b)(6) motion in a §2254 case is not to be treated as a successive habeas petition if it does 

not assert, or reassert, claims of error in the movant's state conviction." 545 U.S. at 538. 

Rule 60(b) requires that the motion be presented within a "reasonable" time. In his 

concurring opinion in Gonzalez, Justice Breyer wrote "the majority explains that a proper 

Federal Rule of Civil Procedure 60(b) motion 'attacks, not the substance of the federal court's 

resolution of a claim on the merits but some defect in the integrity of the federal habeas 

proceedings.''' 545 U.S. at 539. None exists here. 

 In the instant motion, Bailey seeks to challenge the statute under which he was convicted. 

As observed above, the statute under which he was convicted was enacted in 1973 and he was 

convicted in 1994. Now over twenty years later he contends that the statute is invalid. This 

clearly is a claim which should have been raised in his earlier federal habeas proceedings in this 

Court and for this reason, the present motion is a successive petition, Bailey's protestations to the 

contrary not withstanding. 

 We observe that Bailey is adamant in his allegation that this is not a successive petition 

but rather a Rule 60(b) claim.  Rule 60(b) claims are granted infrequently and only upon a 

demonstration of (1) mistake, inadvertence, or excusable neglect; (2) newly discovered 

evidence… (3) fraud … (4) the judgment is void …  (5) the judgment has been satisfied or (6) 

any other reason that justifies relief in the federal proceedings. Rule 60(c) requires that such a 

motion must be made within a reasonable time. Williams v. City of Erie, 639 Fed.Appx. 895 

(3d Cir. 2016).
4
  While we recognize that Bailey is seeking to challenge the federal judgment his 

basis for doing so rests on a state court judgment rendered over twenty years ago. By analogy to 

Rule 60, this delay results in his failure to act within a reasonable time. 

 Thus, despite his protests to the contrary Bailey is seeking to file a successive habeas 

corpus petition challenging his state court conviction,  this Court is without jurisdiction to 

entertain his "motion", and it should be dismissed. 

                                                 
4
 See also: Moolenaur v. Gov't of Virgin Islands, 822 F.2d 1143, 1348 (3d Cir.  1987)(" we reaffirm our 

untrammeled line of cases holding that absent extraordinary circumstances a district court may not grant a new trial 

pursuant to Rule 60(b)(6) merely because it believes the prior judgment may have been inequitable, and conclude 

that the facts of this case do not present any extraordinary circumstances. Further, because the relevant evidence was 

available to the plaintiffs at the time of the original trial, we also conclude that the plaintiffs' request for a new trial 

almost two years after the original trial was not brought within a reasonable time "). 
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 Additionally, even if considered as a Rule 60(b) motion, it is not filed within a reasonable 

time and should have been raised in petitioners' earlier federal filings dating back to 2001. For 

this reason the "motion" is subject to dismissal. 

 Accordingly, because this Court lacks authority to entertain the instant motion, it is 

recommended that it be dismissed and because reasonable jurists could not conclude that a basis 

for appeal exists, that a certificate of appealability be denied. 

Litigants who seek to challenge this Report and Recommendation must seek review by 

the district judge by filing objections within fourteen (14) days of this date and mailing them to 

United States District Court, 700 Grant Street, Pittsburgh PA 15219-1957. Failure to file timely 

objections will waive the right to appeal. 

Litigants who seek to challenge this Report and Recommendation must seek review by 

the district judge by filing objections within fourteen (14) days of this date and mailing them to 

United States District Court, 700 Grant Street, Pittsburgh PA 15219-1957. Failure to file timely 

objections will waive the right to appeal. 

 

       Respectfully submitted, 

       s/ Robert C. Mitchell 

Filed: March 21, 2017     United States Magistrate Judge 
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