
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

TEREL DARNELL DIXON,   ) 

    Petitioner, ) 

      ) 

 vs.     )  Civil Action No. 14-1741 

      ) Judge David Stewart Cercone/ 

MICHAEL WENEROWICZ, (Supt. Of  ) Chief Magistrate Judge Maureen P. Kelly 

S.C.I. Graterford); JOHN WETZEL,   ) 

(Deputy Sec. of P.A. D.O.C.); KATHLEEN  ) 

KANE, (Attorney General’s Office);  ) 

PENNSYLVANIA DEPARTMENT OF  ) 

CORRECTIONS; TREVOR WINGARD,  ) 

(Supt. of S.C.I. Somerset); RAYMOND  ) 

SOBINA, (Deputy Dir. of West. Region),  ) 

DISTRICT ATTORNEY OF BEAVER  ) 

COUNTY,      )   

    Respondents. ) 

 

 

 

REPORT AND RECOMMENDATION 

 

 

I.  RECOMMENDATION 

 It is respectfully recommended that the Amended Petition under 28 U.S.C. § 2254 for 

Writ of Habeas Corpus by a Person in State Custody (the “Amended Petition”), ECF No. 9, 

seeking to attack his state court conviction for third degree murder be dismissed as time-barred 

and that a certificate of appealability be denied.  

II. REPORT 

      A.  Factual Background 

 The Superior Court of Pennsylvania, in its opinion affirming the denial of relief in the 

Post Conviction Relief Act (“PCRA”) proceedings, recounted the relevant facts as follows:  
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On May 17, 2010, at approximately 9:26 p.m., police officers were dispatched to 

286 Sixth Street, Ambridge, Pennsylvania in response to a report of a shooting at 

that location. Upon arrival at the scene, officers discovered the victim, Kevin 

Johnson, lying on the sidewalk with multiple gunshot wounds to his back, face, and 

torso. The deputy coroner later pronounced Mr. Johnson dead at the scene. While 

investigating the incident, Officer Alan Shaffer of the Ambridge Police Department 

interviewed Tammy Sgro, the individual who resided in the apartment located at 

286 Sixth Street. Ms. Sgro informed Officer Shaffer that, earlier that night, 

[Appellant] was at her apartment repairing her door when Mr. Johnson arrived and 

asked to be let into the apartment. Ms. Sgro yelled from her upstairs window to Mr. 

Johnson that he would not be permitted to enter the apartment.
[2]

 Shortly thereafter, 

she heard loud banging at her apartment door followed by several gun shots. Ms. 

Sgro then ran down the stairs, looked outside, and observed that [Appellant] was 

gone and that a black male was lying on the sidewalk bleeding. Ms. Sgro stated that 

she subsequently returned to her apartment and dialed 911 to report the incident. In 

addition to Ms. Sgro, the responding officers interviewed several other witnesses 

who indicated that a man matching [Appellant]’s description was seen running 

from the scene of the shooting. Based on this information, [Appellant] was 

identified as a suspect in the shooting, and ultimately, he agreed to turn himself into 

the Ambridge Police Department.  

____________________ 
2
 Ms. Sgro testified at the PCRA hearing that she and Mr. Johnson had been in a 

brief relationship. N.T., 11/16/12, at 12. She further testified that “[Appellant] … 

showed up [the night of the shooting] to try to help [her] fix the lock [on her front 

door] because [she] was in fear of [Mr. Johnson] showing up drunk and wanting to 

start a fight with [her].” Id. at 12-13. 

 

ECF No.  19-29 at 1 – 2. 

B.  Procedural History 

 The Superior Court described the procedural history in the state courts as follows: 

 On May 25, 2010, the Commonwealth filed a criminal complaint charging 

Appellant with one count each of criminal homicide and firearms not to be carried 

without a license, and two counts of recklessly endangering another person. 

Appellant entered an open guilty plea to one count of third-degree murder on 

August 5, 2011. On August 12, 2011, the trial court imposed a sentence of 12 to 30 

years’ imprisonment. Appellant did not file a post-sentence motion or direct appeal. 

On January 6, 2012, Steven Valsamidis, Esquire (Attorney Valsamidis) was granted 

permission to withdraw as counsel. On February 9, 2012, Appellant filed an 
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untimely motion to modify sentence, which the trial court dismissed on February 

21, 2012. Appellant did not appeal this determination or otherwise argue that 

the trial court should have treated this filing as a PCRA petition. 

 

 On June 27, 2012, Appellant filed a timely pro se PCRA petition. The 

PCRA court appointed counsel, who filed an amended PCRA petition on August 

16, 2012. The PCRA court held an evidentiary hearing on Appellant’s petition on 

November 16, 2012. At the conclusion of said hearing, the PCRA court entered an 

order denying relief and dismissing Appellant’s PCRA petition. On December 17, 

2012, Appellant filed a timely notice of appeal. 

 

 On February 11, 2013, Appellant filed an application for relief in this Court 

stating his desire to represent himself on appeal. This Court entered an order on 

February 13, 2013 remanding this case to the PCRA court for a hearing pursuant to 

Commonwealth v. Grazier, 713 A.2d 81 (Pa. 1998). On remand, the PCRA court 

held said hearing on March 1, 2013. The PCRA court entered an order that same 

day allowing Appellant to proceed pro se. PCRA counsel subsequently filed a 

petition to withdraw as counsel on March 12, 2013, which the PCRA court granted 

on March 13, 2013. The certified record was returned to this Court on March 15, 

2013. 

 

 On appeal, Appellant raises six issues for our review. 

 

I. Whether counsel was ineffective for violating Appellant’s rights? 

II. Whether counsel was ineffective for failing to present defense 

theories? 

III. Whether counsel was ineffective for failing to file post-sentence 

motions? 

IV. Whether counsel was ineffective for coercing Appellant to enter 

into a plea of guilty involuntarily? 

V. Whether counsel was ineffective for demonstrating 

incompetence? 

VI. Whether counsel was ineffective for causing Appellant to enter 

into a plea unknowingly, involuntarily, and unintelligently tendered?

  

ECF No. 19-29 at 2 – 4 (footnotes omitted).  

 The Pennsylvania Superior Court found the first, fifth and sixth issues to have been waived 

for not having been raised in the Pa. R. App. P. 1925(b) statement.  Id.  at 5.  The Superior Court 

then went on to address the remaining issues on the merits, finding them to be meritless. 
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Thereafter, Petitioner filed a pro se Petition for Allowance of Appeal in the Pennsylvania Supreme 

Court, which denied the Petition for Allowance of Appeal on May 6, 2014.  ECF No. 19-11 at 1. 

 On July 24, 2014, Petitioner signed a Petition for Writ of Habeas Corpus by a Person in 

State Custody which he filed in the United States District Court for the Eastern District of 

Pennsylvania that attacked the very same convictions which he attacks herein.  Dixon v. 

Wenerowicz, No. 14-cv-4511 (E.D. Pa.) (“the Eastern District Petition”).    

 On December 24, 2014, Petitioner filed the Petition in this Court.  ECF No. 1.   On January 

21, 2015, the case was stayed pending Petitioner’s exhaustion of state court remedies, namely 

appeals in two of his PCRA petitions.  ECF No. 5.  

 On January 28, 2015, the Eastern District Petition was transferred to this Court because 

Petitioner’s conviction was obtained in the Court of Common Pleas of Beaver County, which is 

located within the Western District of Pennsylvania.  Dixon v. Wenerowicz, 15-cv-116 (W.D. Pa.) 

(“the Transferred Case”).    

 On March 5, 2015, this Court sua sponte entered a text order directing that the Transferred 

Case be consolidated with the instant case at bar and that the Transferred Case be closed.   On 

August 20, 2015, Petitioner filed an Amended Petition.
  
In the Amended Petition, ECF No. 9, 

Petitioner raised the following ten Grounds for relief: 

 

Ground One:  Unlawfully induced and coerced plea  

 

Ground Two:  Unintelligent/Unknowing plea, incomplete plea colloquy  

 

Ground Three:  Illegal Sentence/ Ineffective Assistance of Counsel / Forced Pleas 

Before plea was entered and accepted, trial judge refused to allow a withdrawal of 

the guilty plea at any time prior to sentencing.  
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Ground Four: Ineffective assistance of counsel at sentencing 

 

Ground Five:  Trial counsel did not explore, investigate or prepare other affirmative 

defenses that would have been considered meritorious under the circumstances and 

could have produced more favorable outcomes for the Petitioner in this matter.  

Aside from counsel’s failure(s), Petitioner would not have plead guilty. 

 

Ground Six:  Petitioner was denied counsel at post-sentence and appeal stage of his 

criminal matter as well as a portion of the post-conviction collateral relief stage.  

Trial counsel’s withdrawal was improper and Petitioner was denied the right to 

appellate review at the above mentioned stages as a result of trial counsel’s error.  

 

Ground Seven:  Ineffective assistance of counsel.  Petitioner was compelled to give 

testimonial evidence against himself and self-incriminate.   

 

Ground Eight:  Malicious prosecution, abuse of discretion, ineffective assistance of 

counsel.  The attorney for the Commonwealth failed to meet the burden of prima 

facie in establishing Petitioner’s culpability or participation in any offense which 

Petitioner was being accused and charged.  The Court erred in ruling that prima 

facie was met and abused its discretion in holding charges over for trial.  Trial 

counsel failed to file for pre-trial relief after the Court’s erroneous ruling.  Trial 

counsel’s failure caused Petitioner to enter a plea that would not have  been entered 

otherwise.  

 

Ground Nine:  Trial counsel failed to file a requested post-sentence motion within 

the time period when such a motion would be deemed timely and counsel was still 

counsel of record.  

 

Ground Ten:  Ineffective assistance of counsel.  Counsel failed to investigate, 

explore and prepare an actual innocence defense and an alibi defense at any time 

prior to trial.  Trial counsel’s failure caused Petitioner to enter a plea that would not 

have been entered otherwise.  

 

ECF No. 9.   

 C.  Discussion 

  1.  The Amended Petition violates the AEDPA Statute of Limitations.  

 In the Answer, Respondents point out that the Petitioner did not comply with the statute of 

limitations, which was enacted by the Antiterrorism and Effective Death Penalty Act of 1996, Pub. 
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L. No. 104-132, tit. I, §101 (1996) (the “AEDPA”), because this case was not filed within one year 

of his conviction becoming final.  ECF No. 29 at 21.  Petitioner concedes that this case was not 

filed within one year of his conviction becoming final due to his Petition being filed two days 

beyond the one year statute of limitations.  ECF No. 13 at 4 (“As such, the Petition will appear to 

be untimely on its face by approximately 2 (two) days.”).   We agree that the Petition is untimely.  

Furthermore, we find that Petitioner has failed to carry his burden to show entitlement to tolling 

and/or  to establish his actual innocence so as to excuse his failure to comply.  

   The AEDPA, which amended the standards for reviewing state court judgments and 

enacted a statute of limitations for petitions filed under 28 U.S.C. § 2254, was effective April 24, 

1996.  Because Petitioner’s habeas Petition was filed after the effective date of the AEDPA, the 

AEDPA is applicable to this case.  Werts v. Vaughn, 228 F.3d 178, 195 (3d Cir. 2000). 

 The AEDPA statute of limitations provides as follows:  

(d)(1) A 1-year period of limitation shall apply to an application for 

a writ of habeas corpus by a person in custody pursuant to the 

judgment of a State court.  The limitation period shall run from the 

latest of-- 

   (A) the date on which the judgment became final by the 

conclusion of direct review or the expiration of the time for 

seeking such review; 

   (B) the date on which the impediment to filing an 

application created by State action in violation of the 

Constitution or laws of the United States is removed, if the 

applicant was prevented from filing by such State action; 

   (C) the date on which the constitutional right asserted was 

initially recognized by the Supreme Court, if the right has 

been newly recognized by the Supreme Court and made 

retroactively applicable to cases on collateral review;  or 

   (D) the date on which the factual predicate of the claim or 

claims presented could have been discovered through the 

exercise of due diligence. 
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   (2) The time during which a properly filed application for State 

post- conviction or other collateral review with respect to the 

pertinent judgment or claim is pending shall not be counted toward 

any period of limitation under this subsection. 

 

28 U.S.C. § 2244(d). 

   a.   The Petition was not filed within one year of the conviction becoming 

    final. 

  

 Petitioner’s conviction would normally have become final on September 11, 2011, i.e., 30 

days after August 12, 2011, the date on which Petitioner was sentenced, where he did not file a 

direct appeal. However, because September 11, 2011 fell on a Sunday, Petitioner had until the 

following Monday, September 12, 2011 to timely file his appeal to the Pennsylvania Superior 

Court under state law.  ECF No. 19-22 at 15.  Harris v. Phelps, 719 F. Supp. 2d 360, 363 (D. Del. 

2010) (“Pursuant to § 2244(d)(1)(A), if a state prisoner does not appeal a state court judgment, the 

judgment of conviction becomes final, and the one-year period begins to run, upon expiration of 

the time period allowed for seeking direct review.”);  Oduche v. U.S. Dep't of Homeland Sec., 607 

F. Supp. 2d 676, 680 n.4 (D. Del. 2009). (“Because the last day of the appeal period actually fell 

on Sunday, April 30, 2006, the appeal period extends through Monday, May 1, 2006. See 

Del.Supr. Ct. R. 11(a)(computation of filing period).”).  Accordingly, Petitioner’s conviction 

became final on September 12, 2011.  

 Petitioner then had 365
1
 days from September 12, 2011 to file his habeas petition in federal 

court or September 12, 2012. Dwyer v. United States, No. CIV.A. 13-7218 JBS, 2014 WL 

                                                 
1 
For purposes of AEDPA’s one year statute of limitations, a “year” means 365 days.  See 

Patterson v. Stewart, 251 F.3d 1243, 1247 (9
th

 Cir. 2001).
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2587499, at *2 (D.N.J. June 9, 2014) (“For a one-year limitation period, the expiration date is the 

anniversary of the triggering event”).  However, Petitioner filed his First PCRA Petition in state 

court on June 27, 2012.   The filing of the First PCRA Petition tolled the running of the statute of 

limitations.  Hence, from September 12, 2011 until June 27, 2012, a total of 289
2
 out of the 365 

days were used.  In calculating the AEDPA statute of limitations, this Court utilizes the method of 

counting provided for in Fed. R. Civ. P. 6.    Accordingly, Petitioner only had 76 days remaining in 

which to timely file his habeas petition after his First PCRA Petition ceased to be pending.  

Petitioner’s First PCRA Petition ceased to be pending on May 6, 2014, when the Pennsylvania 

Supreme Court denied Petitioner’s Petition for Allowance of Appeal.   ECF No. 19-11 at 1 (Order 

denying Petition for Allowance of Appeal);  Stokes v. District Attorney, 247 F.3d 539, 543 (3d 

Cir. 2001) (time during which a prisoner may file a certiorari petition from the denial of his state 

post-conviction petition does not toll the AEDPA limitations period).  

 We will deem the instant case to have been filed, at the earliest, on the date that Petitioner 

signed the Eastern District Petition, i.e., July 24, 2014, which was transferred to this Court and was 

consolidated with the case at bar.
3
  See  Jones v. Morton, 195 F.3d 153, 159 (3d Cir. 1999) (we 

have explained that equitable tolling ‘may be appropriate if  . . . the plaintiff has timely asserted his 

                                                 
2 
 Petitioner counts this time to be “approximately 288 days.”  ECF No. 13 at 4. Hence, his 

calculations differ by one day from the Court’s calculations.  

 
3 
 We assume without deciding that, pursuant to Fed. R. Civ. P. 15(c), the Amended Petition filed 

on August 20, 2015 relates back to the July 24, 2014 filing of the Eastern District Petition.  

However, we note that Respondents calculate the AEDPA statute of limitations from August 20, 

2015, the filing of the Amended Petition.  ECF No. 29 at 21.  If the Amended Petition did not 

relate back, Petitioner would be even more untimely.  

 

Case 2:14-cv-01741-DSC-MPK   Document 60   Filed 01/24/17   Page 8 of 19



 

9 

rights mistakenly in the wrong forum.’”) (quoting United States v. Midgley, 142 F.3d 174, 179 (3d 

Cir. 1998)).
4
  Hence, from May 6, 2014 (i.e., the date the First PCRA Petition ceased to be 

pending) until July 24, 2014, a total of 79 days passed.   Given that Petitioner only had 76 days left 

on his one year statute of limitations, the instant Petition violates AEDPA’s statute of limitation 

because it is late by 3 days.   

 We note further that other filings by Petitioner in the state courts would not have statutorily 

tolled the running of AEDPA’s statute of limitations.  Petitioner allegedly sent a second PCRA 

petition to the District Attorney’s Office on or about December 18, 2013 (“the December 18, 2013 

Petition”). ECF No. 13 at 2.  However, the December 18, 2013 Petition was found not to have 

been properly filed by the state courts for two independent reasons.  ECF No.  19-21 at 3 - 4.  First, 

the PCRA trial court found that that the December 18, 2013 Petition was sent to the District 

Attorney’s Office and not filed with the Clerk of Courts as is required under Pennsylvania rules.  

Secondly, the December 18, 2013 Petition was improper because, at the time of Petitioner’s 

attempted filing of the December 18, 2013 Petition, his First PCRA Petition was still pending 

given that the Pennsylvania Supreme Court had not yet ruled on his then pending Petition for 

Allowance of Appeal in the First PCRA Petition proceedings.  Id. at 4 (“His Petition for 

Allowance of Appeal to the Supreme Court of Pennsylvania was not denied until. May 6, 2014”).  

Hence, the December 18, 2013 Petition cannot qualify for statutory tolling.  Pace v. DiGuglielmo, 

544 U.S. 408, 413 (2005) ("[A]n application is 'properly filed' when its delivery and acceptance are 

                                                 
4 
  We note that by its terms, the statement in Morton does not, strictly speaking, apply here, given 

that Petitioner did not “timely” assert his rights mistakenly in the wrong forum.  If we did not 

deem this case to have been filed as of July 24, 2014, it would be even more untimely.  
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in compliance with the applicable laws and rules governing filings' including ‘time limits upon its 

delivery'")(quoting Artuz v. Bennett, 531 U.S. 4, 8 (2000));  Merritt v. Blaine, 326 F.3d 157, 165-

66 & n. 6 (3d Cir. 2003) (holding that because petitioner's second PCRA petition was untimely 

under state law, it was not "properly filed" for purposes of AEDPA).   The Superior Court 

affirmed, finding that the December 18, 2013 Petition was not properly filed under state law.  ECF 

No. 19-23 at 1 – 3.  Accordingly, the December 18, 2013 Petition cannot serve to statutorily toll 

the running of AEDPA’s statute of limitations.  

 Later, Petitioner also filed another PCRA petition on August 14, 2014, (“the August 14, 

2014 Petition”) based on the affidavit of Ms. Sgro, which she signed on June 18, 2014.  ECF No. 

13 at 2.   We note that the PCRA trial court stated that Petitioner filed the August 14, 2014 Petition 

on August 18, 2014.  ECF No. 19-22 at 14.  For present purposes, we use the earlier date as being 

more favorable to Petitioner but it makes no difference to the outcome.  The state courts found that 

the August 14, 2014 Petition was not timely filed as well.  ECF No. 19-22 at 12 – 19 (PCRA trial 

court opinion dismissing case as untimely by almost two years as measured from September 12, 

2011); ECF No. 19-22 at 1 – 10 (PCRA trial court Rule 1925(a) opinion again finding the August 

14, 2014 Petition untimely filed); Commonwealth v. Dixon, No. 1606 WDA 2014, 2015 WL 

7194807 (Pa. Super. May 19, 2015) (affirming dismissal of August 14, 2014 Petition as untimely). 

Hence, the August 14, 2014 Petition cannot statutorily toll the running of the AEDPA statute of 

limitations.
5
    

                                                 
5
  To the extent that Petitioner would argue that this Court should find the Amended Petition 

timely filed in this Court based upon measuring the running of the AEDPA statute of limitations 

from the date of the signing of the affidavit of Ms. Sgro, i.e., June 18, 2014, pursuant to 28 U.S.C. 
       (. . . footnote continued) 
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   b. Petitioner fails to show entitlement to equitable tolling. 

 Conceding that the Petition is untimely filed, Petitioner contends that he is entitled not only 

to statutory tolling for the period of time that his First PCRA Petition was pending, but also that he 

is entitled to equitable tolling.  ECF No. 13 at 4 – 5.   

 The doctrine of equitable tolling applies to the AEDPA’s statute of limitations.  Miller v. 

New Jersey State Dept. of Corrections, 145 F.3d 616 (3d Cir. 1998).  The United States Court of 

Appeals for the Third Circuit described in Miller the limited nature of equitable tolling. 

[E]quitable tolling is proper only when the "principles of equity would make [the] 

rigid application [of a limitation period] unfair."  Shendock, 893 F.2d at 1462.   

Generally, this will occur when the petitioner has "in some extraordinary way ... 

been prevented from asserting his or her rights."  Oshiver, 38 F.3d 1380.   The 

petitioner must show that he or she "exercised reasonable diligence in investigating 

and bringing [the] claims."  New Castle County, 111 F.3d at 1126.   Mere excusable 

neglect is not sufficient.   See Irwin v. Department of Veterans Affairs, 498 U.S. 89, 

96 (1990);  New Castle County, 111 F.3d at 1126. 

 

Id. at 618-19.  Put succinctly, a habeas petitioner seeking to invoke the doctrine of equitable tolling 

must establish two requirements: 1) the existence of “extraordinary circumstances” which 

prevented him from filing in a timely manner and 2) that he acted with reasonable diligence.  

Sandvik v. United States, 177 F.3d 1269, 1271 (11
th

 Cir. 1999) (“Equitable tolling is appropriate 

when a movant untimely files because of extraordinary circumstances that are both beyond his 

control and unavoidable even with diligence.”), reh’g and suggestion for reh’g en banc denied, 

207 F3d 666 (11
th

 Cir. 2000). See also Lacava v. Kyler, 398 F.3d 271, 275-76 (3d Cir. 2005) 

                                                                                                                                                                

§ 2244(d)(1)(D), we are unpersuaded that the factual predicate of the claim or claims based on the 

affidavit could not have been discovered through the exercise of due diligence earlier as was 

explained in the state court opinions, finding that the August 14, 2014 PCRA Petition was 

untimely filed.   
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(“Equitable tolling is appropriate . . . such as when a state prisoner faces extraordinary 

circumstances that prevent him from filing a timely habeas petition and the prisoner has exercised 

reasonable diligence in attempting to investigate and bring his claims.”).   In order “[t]o establish 

the extraordinary circumstances necessary to equitably toll the AEDPA's statute of limitations, a 

habeas petitioner must prove that the cause of his delay was both beyond his control and 

unavoidable even with diligence.”  Simmons v. Yukins, No. Civ. 01-CV-71287-DT, 2001 WL 

739505, at *2 (E.D. Mich. May 9, 2001).  

 Because equitable tolling is a doctrine of equity, as its name implies, the equitable maxim 

of one who seeks equity must do equity, Koster v. American Lumbermens Mut. Casualty Co., 330 

U.S. 518, 522 (1947), likewise applies.  In the instant context, this principle of he who seeks 

equity must do equity requires that Petitioner not have delayed pursuit of his rights.  This is so 

because "[e]quity is not intended for those who sleep on their rights."  Covey v. Arkansas River 

Co., 865 F.2d 660, 662 (5
th

 Cir. 1989).  Hence, in addition to proving the existence of 

extraordinary circumstances, and as a corollary of the principle that equity does not assist those 

who sleep on their rights, “the party seeking equitable tolling must have acted with reasonable 

diligence throughout the period he seeks to toll.”  Warren v. Garvin, 219 F.3d 111, 113 (2d Cir. 

2000) (quoting Smith v. McGinnis, 208 F.3d 13, 17 (2d Cir. 2000)).
6 
 

                                                 
6 
  The Third Circuit stated in Lacava that: 

 

It is a well-established principle that, in order for appellant to claim an entitlement 

to equitable tolling, he must show that he “exercised reasonable diligence in ... 

bringing [the] claims.” Miller, 145 F.3d at 618-619 (quoting New Castle County v. 

Halliburton NUS Corp., 111 F.3d 1116, 1126 (3d Cir.1997); see also Irwin v. 

Department of Veterans Affairs, 498 U.S. 89, 96 (1990)). This obligation does not 
       (. . . footnote continued) 
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 Petitioner strenuously argues entitlement to equitable tolling in his Memorandum of Law in 

Support of Petition.  ECF No. 13 at 3 – 6.  He argues that he satisfied the “reasonable diligence” 

prong by pointing to all of his efforts to exhaust his state court remedies by the filing of the three 

PCRA petitions and by trying to overcome the allegedly ineffective assistance of counsel and even 

the alleged abandonment of counsel immediately after Petitioner was sentenced.      

 In considering Petitioner’s argument, we note that it is the heavy burden of the Petitioner in 

a habeas case to show entitlement to tolling.  See, e.g., Polk v. Cain, No. Civ. A. 00-3026, 2001 

WL 736755, at *9 (E.D. La. June 23, 2001)(“A person seeking the tolling of the statute of 

limitations period has the burden of showing circumstances exist that justify tolling.”);  Balagula v. 

United States, 73 F.Supp.2d 287, 291 (E.D.N.Y. 1999)(“The burden lays with the petitioner to 

establish the entitlement to equitable tolling.”); Turner v. Singletary, 46 F.Supp.2d 1238, 1243 

(N.D. Fla. 1999)(“The burden is upon the petitioner to show that equitable tolling is warranted.”).   

    (1) Petitioner fails to show extraordinary circumstances. 

 In the instant case, Petitioner has not carried his burden to show entitlement to equitable 

tolling.  While Petitioner strenuously argues entitlement to equitable tolling and mounts an array of 

arguments in support of the allegation that he acted with reasonable diligence, he utterly fails to 

satisfy the first prong in order to prove entitlement to equitable tolling.  Petitioner fails to show 

                                                                                                                                                                

pertain solely to the filing of the federal habeas petition, rather it is an obligation 

that exists during the period appellant is exhausting state court remedies as well. 

See, e.g., Jones v. Morton, 195 F.3d at 160 (equitable tolling is not warranted where 

appellant “made no showing that he ‘exercised reasonable diligence’ in satisfying 

the exhaustion requirement in order to present his claims in a timely federal habeas 

petition”). 

Lacava v. Kyler, 398 F.3d 271, 277 (3d Cir. 2005). 
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any “extraordinary circumstances” that prevented him from timely filing the instant habeas 

Petition.  This failure is fatal to Petitioner’s argument for equitable tolling as the test for 

entitlement to equitable tolling is conjunctive and both prongs of 1) reasonable diligence and 2) 

extraordinary circumstances that prevented a timely filing of the habeas petition must be met. See 

Rios v. Attorney Gen. of U.S., 615 F. App'x 752, 755 (3d Cir. 2015) (“The diligence and 

extraordinary circumstances test is conjunctive”). 

 Petitioner seems to suggest that the extraordinary circumstances existed in the fact that 

after sentencing, his plea counsel failed to file a timely post sentence motion and/or a direct appeal 

and that such counsel failed to withdraw his appearance for 150 days after Petitioner was 

sentenced, which prevented Petitioner from making any pro se filings in state court including a 

notice of appeal.  ECF No. 13 at 5 (“In this case, there was nothing that would require the trial 

court to answer or acknowledge any pro se Notice of Appeal filed by the Petitioner in this matter 

so long as there was an attorney of record.”) (citing Pa. R. Crim. P. 576(a)(4)).
7
  

 There are several problems with Petitioner’s claims.  First, the acts or the alleged failures 

to act of his attorney did not cause Petitioner to be prevented from filing the Petition in this Court 

in a timely manner as explained more fully below.  Second, Petitioner does not allege that he asked 

                                                 
7 
 Pa. R. Crim. P. 576 provides in relevant part as follows: 

 

(4) In any case in which a defendant is represented by an attorney, if the defendant 

submits for filing a written motion, notice, or document that has not been signed by 

the defendant's attorney, the clerk of courts shall accept it for filing, time stamp it 

with the date of receipt and make a docket entry reflecting the date of receipt, and 

place the document in the criminal case file. A copy of the time stamped document 

shall be forwarded to the defendant's attorney and the attorney for the 

Commonwealth within 10 days of receipt. 
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his attorney to sign any pro se notice of appeal or post sentence that Petitioner wanted filed in 

accordance with Pa. R. Crim. P. 576.  Third, Petitioner could have filed his post-sentence motion 

or Notice of Appeal pro se, even if there was no guarantee that the state courts would have acted 

on them other than to have the filings sent to Petitioner’s attorney of record.  In other words, Pa. R. 

Crim. P. 576 did not prevent Petitioner from doing so irrespective of how the state courts would 

have treated such filing.  Indeed, Pa. R. Crim. P.  576 contemplates such pro se filings. At the 

least, the Commonwealth and Petitioner’s attorney would have had notice of Petitioner’s desires.  

Lastly, after conducting a hearing on Petitioner’s claim that his attorney failed to file a post 

sentence motion, the PCRA trial court found, as a fact, that Petitioner did not request a post 

sentence motion be filed.  ECF No. 1-1 at 10 (“Based on this evidence, the Court views Attorney 

Valsamidis’s testimony on this issue credible and concludes that Defendant did not request that a 

post sentence motion be filed.”).  Petitioner does not rebut this presumptively correct fact with any 

clear and convincing evidence of it being erroneous.  The PCRA trial court simply made a 

credibility determination of conflicting evidence as was its right.  Hence, it simply is not 

“extraordinary” that Petitioner’s attorney would not have done that which Petitioner did not 

request him to do.     

    (2)   Petitioner was not prevented from filing by his attorney’s  

     actions. 

 

 Even if Petitioner could establish that his attorney’s alleged failures and/or alleged 

abandonment constituted “extraordinary circumstances,” he cannot establish that the attorney’s 

failures/abandonment “prevented him from filing a timely habeas petition” within the 

contemplation of Lacava v. Kyler, 398 F.3d at 275-76 (“Equitable tolling is appropriate . . . such as 
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when a state prisoner faces extraordinary circumstances that prevent him from filing a timely 

habeas petition. . .”).  Because even if Petitioner can show that he did ask his attorney to act and 

that the attorney failed to act and/or abandoned Petitioner, such failure to act or abandonment 

manifestly did not prevent Petitioner from filing in this Court in a timely manner.  Even after 

Petitioner was made aware of such alleged failure to act or abandonment by his attorney, which 

was no later than February 12, 2012, when Petitioner filed his own pro se motion to modify 

sentence, ECF No. 13 at 1, he had plenty of time remaining in the AEDPA one year statute of 

limitations in which to file a timely petition in federal court and yet, he did not timely file.  See 

Davis v. Lavan, No. CIV.A. 03-6129, 2004 WL 828367, at *4 (E.D. Pa. Mar. 12, 2004), report 

and recommendation adopted, No. CIV.A. 03-6129, 2004 WL 1109758 (E.D. Pa. Apr. 30, 2004)  

(“Here, the late notification did not actually prevent Petitioner from filing his habeas petition 

because, at the time defense counsel learned of the Pennsylvania Superior Court's unfavorable 

decision, there were still approximately 218 days remaining for Petitioner to file a timely habeas 

petition. Because this constituted more than enough time to file the petition, equitable tolling is not 

appropriate.”); Mack v. Vaughan, No. CIV.A. 03-5691, 2004 WL 257387, at *4 (E.D. Pa. Jan. 30, 

2004), report and recommendation adopted sub nom. Mack v. Vaughn, No. CIV.A. 03-5691, 2004 

WL 350183 (E.D. Pa. Feb. 23, 2004) (“Here, the late notification did not actually prevent 

Petitioner from filing his habeas petition because, at the time defense counsel learned of the 

Pennsylvania Supreme Court's unfavorable decision, there were still approximately 75 days 

remaining for Petitioner to file a timely habeas petition. Because this constituted more than enough 

time to file the petition, equitable tolling is not appropriate.”);  Reynolds v. McLaughlin, No. 

7:12–CV–140, 2013 WL 3756473, at *2 (M.D. Ga. July 15, 2013) (“equitable tolling is not 
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appropriate here because there is no causal connection between Petitioner's counsel's purported 

failure to notify Petitioner about the appellate decision and the late filing of the petition. Petitioner 

was aware of the denial of his appeal before the end of the one-year limitation period. There were 

no legal impediments preventing Petitioner from filing a timely petition.”).  

 Accordingly, Petitioner fails to show entitlement to equitable tolling because he has not 

established extraordinary circumstances that in fact prevented him from timely filing in this Court.  

   c.  Petitioner fails to show actual innocence.  

 Although not clear, it may be that Petitioner is invoking the actual innocence exception to 

the AEDPA statute of limitations.  See ECF No. 13 at 4 (“Petitioner will also plead and prove that 

the actual innocence . . . . standards apply to the Petitioner which should excuse the procedural 

default  so that this Court can review the Petitioner’s claims on the merits.”).  Even if he is doing 

so, he has not adduced any new evidence of his actual innocence so as to bring himself within this 

very narrow exception.   McQuiggen v. Perkins, __ U.S. __, 133 S.Ct. 1924, 1928  (2013) (“We 

caution, however, that tenable actual-innocence gateway pleas are rare: ‘[A] petitioner does not 

meet the threshold requirement unless he persuades the district court that, in light of the new 

evidence, no juror, acting reasonably, would have voted to find him guilty beyond a reasonable 

doubt.’ Schlup, 513 U.S., at 329, 115 S.Ct. 851”). 

 In order to meet his heavy burden to show actual innocence, the only allegedly “new 

evidence” in the record is an affidavit from Ms. Sgro.  ECF No. 19-17 at 16 – 18 (affidavit).  

However, for the reasons stated so well by the PCRA trial court, ECF No. 19-22 at 17 - 19; Id. at 4 

-  7,  we are not persuaded that the affidavit even constitutes “new evidence” and it certainly does 

not establish Petitioner’s actual innocence of the crimes.  Moreover, in the face of Petitioner’s plea 
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of guilty to the crimes and his statements made to the both the defense psychiatrist, Dr. Stuart S. 

Burnstein, who examined him wherein he confessed to shooting the victim, ECF No. 19-13 at 5,
8
 

and statements Petitioner also made to the Commonwealth psychiatrist, again confessing to the 

crimes, ECF No. 19-14 at 2, the affidavit of Ms. Sgro falls woefully short of the necessary 

showing that “in light of the new evidence [of Ms. Sgro’s affidavit], no juror, acting reasonably, 

would have voted to find him guilty beyond a reasonable doubt.” McQuiggen, 133 S. Ct. at 1928. 

III.  CERTIFICATE OF APPEALABILITY 

                                                 
8
  Petitioner told the psychiatrist that “the weapon was in a toolbox that was in Ms. Sgro’s 

apartment when he went over to fix the lock on her door that night.  .. . . .And I had the weapon in 

my hand, told him [i.e., the victim] to leave to get out, and I started shooting. . . “).   

 A certificate of appealability should be denied because reasonable jurists would not find 

the foregoing determination of the Amended Petition being untimely filed debatable. 

 

IV.  CONCLUSION  

 For the reasons set forth herein, the Amended Petition should be dismissed as time barred.  

A certificate of appealability should be denied.   

In accordance with the Magistrate Judges Act, 28 U.S.C. § 636(b)(1), and Local Rule 

72.D.2, the parties are permitted to file written objections in accordance with the schedule 

established in the docket entry reflecting the filing of this Report and Recommendation.  

Objections are to be submitted to the Clerk of Court, United States District Court, 700 Grant 

Street, Room 3110, Pittsburgh, PA 15219.  Failure to timely file objections will waive the right to  
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appeal.  Brightwell v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir. 2011).  Any party opposing 

objections may file their response to the objections within fourteen (14) days thereafter in 

accordance with Local Civil Rule 72.D.2. 

      Respectfully submitted, 

      s/Maureen P. Kelly           

      MAUREEN P. KELLY 

      CHIEF UNITED STATES MAGISTRATE JUDGE 

 

Date:   January 24, 2017 

 

 

cc: The Honorable David Stewart Cercone 

 United States District Judge 

   

 

 All counsel of record via CM-ECF 

 

 TEREL DARNELL DIXON  

 KD7082  

 SCI Somerset  

 1600 Walters Mill Rd.  

 Somerset, PA 15510 
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