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 IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

BRICE H. ALLEN,  

 

                   Petitioner, 

 

v. 

 

JAMES ECKARD, Superintendent, and 

JOHN W. PECK, District Attorney of 

Westmoreland County, 

 

                  Respondents. 
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) 
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) 

 

 

 

 

Civil Action No. 2: 15-cv-0317 

 

United States District Judge 

Nora Barry Fischer 

 

 

United States Magistrate Judge 

Cynthia Reed Eddy 

 

  

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION  

I. RECOMMENDATION  

 It is respectfully recommended that the petition for a writ of habeas corpus filed by 

Petitioner, Brice H. Allen, pursuant to 28 U.S.C. § 2254, be dismissed and that a certificate of 

appealability be denied. 

II. REPORT 

 A. Procedural Background 

 Petitioner, Brice H. Allen (“Petitioner” or “Allen”),  a state prisoner, is challenging the 

judgment of sentence that was imposed upon him by the Court of Common Pleas of 

Westmoreland County on January 2, 2008.   Following a two-week jury trial presided over by  

the Honorable Rita Donovan Hathaway of the Court of Common Pleas of Westmoreland County, 

Allen was convicted of first degree murder.  Judge Hathaway sentenced Allen to a mandatory 

term of life imprisonment without the possibility of parole.  Attorneys Dante G. Bertani and 

Chris Hadze represented Allen during trial, sentencing, and direct appeal. 
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 Allen, through counsel, appealed his conviction to the Pennsylvania Superior Court.  He 

raised fifteen (15) allegations of error in his counseled Concise Statement of Matters Complained 

of on Appeal.  On April 4, 2008, the trial court filed its Opinion pursuant to Pennsylvania Rule 

of Appellate Procedure 1925(a) (the “1925(a) opinion”), denying Allen’s claims on the merits.  

(Com. Pl. April 4, 2008) (ECF No. 9-36).   In his counseled appellate brief to the Superior Court, 

Allen’s claims were winnowed down to nine (9) allegations of error.  However, because the 

appellate brief did not contain any argument regarding the ninth issue, which issue will be 

discussed at length below, the Superior Court deemed the ninth issue waived.  Adopting the 

analysis of the trial court on the remaining eight issues, the Superior Court affirmed Allen’s 

judgment of sentence “on the basis of the well-reasoned opinion of the Honorable Rita Donovan 

Hathaway, entered on April 4, 2008.”  Commonwealth v. Allen, 6 A.3d 574 (Pa. Super. 2010), 

appeal denied, 610 A.3d 1250 (Pa. 2011) (unpublished memorandum). The Supreme Court of 

Pennsylvania denied allowance of appeal on February 17, 2011. 

 Unsuccessful on direct appeal, Allen filed a pro se PCRA Petition under Pennsylvania’s 

Post-Conviction Relief Act (“PCRA”). Allen presented claims of prosecutorial misconduct, 

ineffective assistance of counsel, and trial court error.   Appointed counsel filed a no-merit letter, 

to which Allen, acting pro se, filed a petition in opposition to the no-merit letter.  The PCRA 

court, which was different from the trial court, dismissed Allen’s PCRA petition and granted 

counsel’s motion to withdraw.  

 Allen filed a timely pro se appeal to the Superior Court, filing a 52-page appellant brief 

in which he raised six (6) issues for review.  The Superior Court found that Allen was entitled to 

no relief, dismissing the appeal stating that “the defects in Appellant’s brief are substantial . . . 

and that the gross deviations from our procedural rules governing appellate briefs preclude 
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meaningful review and constitute sufficient grounds to dismiss the appeal.” (citing Pa.R.A.P 

2101, 2111(a), 2119(a)).  The Superior Court also noted that Allen had “completely failed to 

apply the standard governing the review of ineffectiveness claims,” that his claims of 

“straightforward trial court error are not cognizable under the PCRA,” and that “several of these 

claims are identical to the issues Appellant unsuccessfully presented on direct appeal.”  

Commonwealth v. Allen, No. 237 WDA 2013 (Pa. Super. Sept. 5, 2013) (unpublished 

memorandum).  The Supreme Court of Pennsylvania denied allowance of appeal on February 26, 

2014. 

 Allen then filed a second pro se motion for post conviction collateral relief on April 9, 

2014.  The  PCRA court denied his second PCRA motion on May 5, 2014, finding that the issues 

raised therein had been previously litigated.  Allen did not seek appellate review of that decision. 

 Having been denied relief in state court, Allen filed pro se the instant habeas petition, 

pursuant to 28 U.S.C. 2254, in which he raises the following two claims, which have multiple 

subparts (recited verbatim): 

GROUND ONE:  Petitioner was denied a fair trial by an accumulated trial errors 

as well as ineffective of trial, P.C.R.A., and appeal counsel.  Courts allowed 

counsel to abandon petitioner’s right to counsel. 

 

GROUND TWO:  Actual innocents . . . .  It is fundamental that every litigant who 

is entitled to trial by jury is entitled to an impartial jury, free to the furthest axtent 

practable fact-finding process, the record will reflect that this trial should have 

been a mistrial based on jurors misconduct. 

 

Habeas Pet. at 6, 7 (ECF No. 2).  Respondents filed a timely Answer (ECF No. 9) and the 

relevant state court records.   The Court has reviewed the Petition and Answer, as well as the 

state court record, including the transcripts from Allen’s trial.  The matter is fully briefed and 

ripe for disposition.   
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 B. Standard of Review  

 This case is governed by the federal habeas statute applicable to state prisoners. 28 

U.S.C. § 2254, as amended by the Antiterrorism and Effective Death Penalty Act of 1996, 

Pub.L.No. 104-132, 110 Stat. 1214, enacted on April 24, 1996 (“AEDPA”), “which imposes 

significant procedural and substantive limitations on the scope” of the Court’s review.1  

Wilkerson v. Superintendent Fayette SCI, -- F.3d --, 2017 WL 3928320, *3 (3d Cir. Sept. 9, 

2017).  Under AEDPA, a petitioner must “ ‘ha[ve] exhausted the remedies available in the 

courts of the State,’ 28 U.S.C. § 2254(b)(1)(A), before seeking federal habeas relief, and a claim 

will be deemed unexhausted if the petitioner ‘has the right under the law of the State to raise, by 

any available procedure, the question presented,’ but has failed to do so, id. § 2254(c).”  Id. at 

*3.  The exhaustion requirement does not require a habeas petitioner “to cite the federal 

Constitution ‘book and verse,’ but rather to have ‘fairly presented’ his federal claim to the state 

courts.”  Id. at *3 (quoting McCandless v. Vaughn, 172 F.3d 255, 261 (3d Cir. 1999)(quoting 

Picard v. Connor, 404 U.S. 270, 277-78 (1971)).  If a habeas petitioner has not “fairly 

presented” a federal claim and “further state-court review is no longer available under state law, 

the claim is ‘procedurally defaulted . . . and may be entertained in a federal habeas petition only 

if there is a basis for excusing the procedural default.”  Id. (quoting Wenger v. Frank, 266 F.3d 

218, 223-24 (3d Cir. 2001)). 

 Additionally, “where a state court has rejected a petitioner’s claim on the merits, AEDPA 

limits the scope of [the court’s] substantive review to whether the state court’s decision ‘was 

contrary to, or involved an unreasonable application of, clearly established Federal law, as 
                                                           
1  The first consideration in reviewing a federal habeas petition is whether the petition was 

timely filed under AEDPA’s one-year limitations period.  28 U.S.C. § 2244(d).  Respondents do 

not dispute that Allen’s petition was timely filed. 
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determined by the Supreme Court of the United States.”  Id. (quoting 28 U.S.C. § 2254(d)(1).  

However, “[w]here the state court fails to adjudicate or address the merits of a petitioner's 

claims, unless procedurally defaulted, the federal habeas court must conduct a de novo review 

over pure legal questions and mixed questions of law and fact. Appel v. Horn, 250 F.3d 203, 210 

(3d Cir. 2001). 

 Our Court of Appeals has made clear that “the federal role in reviewing an application for 

habeas corpus is limited to evaluating what occurred in the state or federal proceedings that 

actually led to the petitioner’s conviction; what occurred in the petitioner’s collateral proceeding 

does not enter into the habeas calculation.”  Hassine v. Zimmerman, 160 F.3d 941, 954 (3d Cir. 

1998).  Put simply, “habeas proceedings are not the appropriate forum for [a prisoner] to pursue 

claims of error at the PCRA proceeding . . . .  It is the original trial that is the ‘main event’ for 

habeas purposes.”  Lambert v. Blackwell, 387 F.3d 210, 247 (3d Cir. 2004). 

  Petitioner's claims will be reviewed with these standards in mind.  

 C. Discussion 

 Petitioner claims that his petition should be granted because his right to a fair trial and his 

right to counsel were violated.  These claims will be addressed seriatim. 

 1.  Petitioner’s first claim is as follows: 

 

 Petitioner was denied a fair trial by an accumulated trial errors as well as 

ineffective of trial, P.C.R.A., and appeal counsel.  Courts allowed counsel to 

abandon petitioner’s right to counsel. 

 

Hab. Pet at ¶ 12(a) (recited verbatim).  This issue appears to be a combined allegation 

concerning “accumulated trial errors”,2 a layered allegation of ineffective assistance of trial, 

                                                           
2  The “accumulated trial errors” issue was addressed and found to be without merit by the 

trial court in her 1925(a) Opinion and was deemed waived on direct appeal by the Superior Court 
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direct appeal, and PCRA counsel, and an allegation that the PCRA court erred in allowing PCRA 

counsel to withdraw.  Respondents argue in their answer that this claim, and its subparts,  has 

been procedurally defaulted for the purposes of federal habeas review and that because the 

claims lack merit, Allen has failed to meet the requirements of Martinez v. Allen, -- U.S. --, 132 

S.Ct. 1309 (2012), and Strickland v. Washington, 466 U.S. 668 (1984), needed to excuse the 

procedural default.  

 Because Claim One can be more efficiently disposed of on the merits, the Court will not 

address the more complex issue of whether the claims are procedurally defaulted.3  

 

 

                                                                                                                                                                                           
as it was not addressed in the appellant’s brief.  The issue again was raised on PCRA appeal, but 

the Superior Court dismissed the appeal after finding that the “gross deviations . . . governing 

appellate brief” precluded meaningful rule.    

 
3  The Superior Court on direct review, pursuant to Pa.R.A.P 2111, 2119, and 2101, deemed 

the “accumulation of trial errors” waived because the issue was not addressed in the appellant 

brief.  On PCRA review, the Superior dismissed the entire appeal pursuant to Pa.R.A.P 2101.  

Generally, a federal habeas petitioner cannot bring claims in federal court that he waived in state 

court where the state court’s denial of relief rests on an “independent and adequate” principle of 

waiver under state law.  Nara v. Frank, 488 F.3d 187, 189 (3d Cir. 2007).  A rule is inadequate 

to bar federal review - even if “generally sound” - when it is applied “exorbitantly,” Lee v. 

Kemma, 534 U.S. 362, 376 (2002), or undertaken with unforeseen “pointless severity,” NAACP 

v. Alabama ex rel. Flowers, 377 U.S. 288, 297 (1964).  Therefore, a consideration in this case in 

determining whether any procedural default should be excused, would be to determine whether 

this case was one of the “exceptional cases” in which the exorbitant application exception would 

apply. The United States Supreme Court has recognized a “limited category” of “exceptional 

cases in which exorbitant application of a generally sound rule renders the state ground 

inadequate to stop consideration of a federal question.”  Lee, 534 U.S. 362 (2002).  Our appellate 

court has relied on the “exorbitant application” exception articulated in Lee to excuse apparent 

procedural defaults in three cases:  Evans v. Secretary, Dep’t of Corrections, 645 F.3d 650 (3d 

Cir. 2011), cert. denied, 132 S.Ct. 349 (2011); Rolan v. Coleman, 680 F.3d 311 (3d Cir.), cert. 

denied,  -- U.S. --, 133 S.Ct. 669 (2012); and Shotts v. Wetzel, 724 F.3d 364, 371 (3d Cir. 2013), 

cert. denied, 134 S.Ct. 1340 (2014).  Reviewing the claim on the merits, allows the court to 

address the claim without regard to whether it may be procedurally defaulted. 

Case 2:15-cv-00317-NBF-CRE   Document 15   Filed 10/19/17   Page 6 of 17



7 

 

   a. Accumulation Of Trial Errors 

 This as the thirteenth issue raised before the trial court in the counseled Concise 

Statement of Matters Complaint Of On Appeal:  “Whether the Defendant was denied a fair and 

impartial trial by jury due to the “accumulated trial errors” and prosecutorial misconduct which 

permitted a jury tainted by prejudice to determine defendant’s guilty or innocence.”    In its 

1925(a) Opinion, the trial court stated that  while “[s]uch an allegation is boilerplate in nature,” 

the claim “lacks merits for the reasons set forth in this Opinion.  The Defendant was afforded a 

fair and impartial trial by a jury of his peers as required by the United States and Pennsylvania 

Constitutions.”  (ECF No. 9-36). 

 The issue was raised again on direct appeal and identified as the ninth issue in the 

counseled appellant brief, “Was the Defendant denied a fair trial by the accumulated Trial errors 

and prosecutorial misconduct which permitted a jury tainted by prejudice to determine 

Defendant’s guilt or innocence?” (ECF No. 9-37 at 8).  However, the Superior Court deemed the 

issue waived pursuant to its appellate rules of procedure because the issue was not briefed.   

 Allen again raises the “accumulated trial error” issue as part of Claim One in the instant 

federal petition. However, Allen has provided no facts to support his vague and general 

allegation of “accumulation of trial errors.”  Without particularized facts from which any specific 

“errors” can be addressed, individually or cumulatively, the issue as stated in the petition is 

incapable of meaningful response or review.  See Mayberry v. Petsock, 821 F.2d 179, 187 (3d 

Cir. 1987).  Nevertheless, to the extent the “accumulated trial errors” claim encompasses the 

eight claims4 that were extensively reviewed and rejected on the merits by the trial court in its 

                                                           
4  Those claims are as follows (recited verbatim): 

Case 2:15-cv-00317-NBF-CRE   Document 15   Filed 10/19/17   Page 7 of 17



8 

 

1925 Opinion, and which claims the Superior Court rejected “on the basis of the well-reasoned” 

1925(a) Opinion, both those decisions easily withstand review under AEDPA, as well as a de 

                                                                                                                                                                                           

I. Was Defendant denied his Constitutional right to a fair trial by a jury of 

his peers by Westmoreland County’s failure to empanel a fair and proportion 

percentage of African American venire persons on the panel from which 

Defendant was required to select a jury? 

 

II. Did the Trial Court err by failing to remove jurors 1 and 2 after both jurors 

admitted discussing an alleged statement that juror #2 stated that he thought he 

obtained by lip reading an allege statement made by the Defendant to witness 

John Faust as witness Faust was leaving the witness stand, the allege statement 

“you’re a dead fool” thereby causing irrevocable prejudice to at least two jurors. 

 

III. Did the Trial Court err in denying Defendant’s motion for a mistrial after 

the Trial Court refused to remove jurors no. 1 and 2 from the jury? 

 

IV. Did the prosecuting attorney committed prosecutorial misconduct by 

deliberately asking witness John Faust why he was afraid of Defendant eliciting 

the answer, “because Defendant committed other killings” after the witness, 

Faust, had been questioned in camera and after making the exact same statement, 

the prosecutor was directed not to ask that question in front of the jury because of 

its prejudicial impact? 

 

V. Did the prosecution fail to prove Defendant guilty beyond a reasonable 

doubt by offering testimony of two eye witnesses whose testimony was 

completely contradictory as to who, when and how the alleged shooter carried out 

the shooting of the victim? 

 

VI. Did the Trial Court err in permitting witnesses to testify to alleged 

statements made by Defendant to witness John Faust while Defendant and witness 

Faust were in adjoining holding cells, which statements were irrelevant and 

prejudicial? 

 

VII. Did the trial Court err by permitting witnesses to testify as to statements 

allegedly made by the Defendant to the prosecuting officer in the courtroom, 

permitting one witness to improperly and prejudicially conclude that the statement 

“I don’t know how you can sleep at night” was a threat which statement was 

irrelevant and prejudicial? 

 

VIII. Was the evidence contradictory and insufficient to prove Defendant guilty 

beyond a reasonable doubt? 
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novo review.  (ECF No. 9-36).  The trial court, in its 42-page 1925(a) Opinion thoroughly 

analyzed and soundly rejected each claim. Adopting that opinion, the Superior Court found that 

the trial court had committed no reversible errors at trial.  

 In order to have a “cumulative” effect, the court must first find that the trial court 

committed multiple errors.  However, because there was no error committed by the trial court, 

there are “no errors to bundle.”  Pursell v. Horn, 187 F. Supp.2d 260, 363 (W.D.Pa. 2002).   

Accordingly, it is recommended that this claim be denied as Allen has failed to show that he was 

prejudiced by the alleged “accumulation of errors” committed by the trial court. 

   b. Ineffective Assistance of Counsel 

 The clearly established federal law with respect to a claim of ineffective assistance of 

counsel is set forth in Strickland v. Washington, 466 U.S. 668 (1984).  “To prove ineffective 

assistance of counsel under Strickland v. Washington, a petitioner must prove (1) that his 

counsel’s performance was deficient, that is, it fell below an objective standard of 

reasonableness, and (2) that counsel’s deficient performance prejudiced his client,” i.e., that 

“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the 

proceeding would have been different.”  Bey v. Superintendent Greene SCI, 856 F.3d 230, 238 

(3d Cir. 2017) (quoting Strickland, 466 U.S. at 694). On habeas review, a court “may begin and, 

when dispositive, end with either of Strickland’s two prongs.”  Mathias v. Superintendent 

Frackville SCI, -- F.3d -- , 2017 WL 3687781 (3d Cir. Aug. 28, 2017). 

  (i) Trial Counsel -  While Allen generally alludes to ineffective assistance of 

trial counsel, he provides no argument to support this vague allegation.  A claim of ineffective 

assistance must identify the specific error(s) counsel has made. Conclusory allegations are not 

sufficient to support a request for federal habeas relief. Zettlemoyer v. Fulcomer, 923 F.2d 284, 

Case 2:15-cv-00317-NBF-CRE   Document 15   Filed 10/19/17   Page 9 of 17



10 

 

298 (3d Cir. 1991) (a petitioner “cannot meet his burden to show that counsel made errors so 

serious that his representation fell below an objective standard of reasonableness based on vague 

and conclusory allegations that some unspecified and speculative testimony might have 

established his defense. Rather, he must set forth facts to support his contention.”) (citation 

omitted). 

 The Court can glean no information whatsoever from Allen’s petition which could 

support a colorable basis for relief on an ineffectiveness of trial counsel claim.  The petition 

contains nothing more than Allen’s unsupported assertion that his trial counsel was ineffective; 

thus, his claims are impermissibly vague and conclusory.  Further, after a de novo review of the 

trial transcripts, the Court, while noting that it is not bound by the PCRA opinion, agrees with 

the observation of the PCRA court: 

It should be noted that the petitioner was represented at trial and on his appeals by 

an extremely experienced defense attorney, Dante G. Bertani, Esquire.  Mr. 

Bertani vigorously represented the petitioner’s legal interests throughout the 

proceeds, and presented an alibi defense on his behalf at trial.  Attorney Bertani 

cross examined the relevant Commonwealth witnesses in reference to their 

criminal histories, as well as any plea bargains or motives which they may have 

had for testifying against the petitioner at trial.  Attorney Bertani also vigorously 

objected to the evidence and testimony that was presented when relevant; and 

cross examined the relevant witnesses in reference to any inconsistencies between 

trial testimony and any prior statements, or other evidence to the contrary which 

may have existed in the case.  In addition, the petitioner had extensive Appellate 

review of the numerous issues, which were properly preserved by his counsel, and 

then argued on his behalf to the Superior Court of Pennsylvania and the Supreme 

Court of Pennsylvania. 

 

Notice of Intention to Dismiss Motion for Post-Conviction Collateral Relief (Ct. Com Pl. Dec. 3, 

2012) (ECF No. 9-45).    

 A review of the record shows that Allen has not met his burden in establishing a Sixth 

Amendment ineffectiveness of trial counsel claim.  
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  (ii) Appellate Counsel -  On direct appeal, counsel identified nine claims in 

the Statement of Questions Involved section of the appellate brief.  However, counsel did not 

brief the ninth issue - an issue which is relevant to this federal habeas proceeding - namely, “Was 

the Defendant denied a fair trial by the accumulated Trial errors and prosecutorial misconduct 

which permitted a jury tainted by prejudice to determine Defendant’s guilt or innocence?”  See 

Appellant’s Brief, ECF No. 9-37.  The Superior Court affirmed the judgment of sentence on the 

eight issues that were briefed, but found the ninth issue to be waived as it was not briefed. 

 Allen claims that appellate counsel was ineffective in failing to brief the accumulation of 

trial errors issue.  The Court will follow “the practical suggestion in Strickland that we . . . 

consider the prejudice prong before examining the performance of counsel prong” because that 

approach is “less burdensome to defense counsel, United States v. Lilly, 536 F.3d 190, 196 (3d 

Cir. 2008) (alternation omitted) citation omitted), and makes it “easier to dispose of [the] 

ineffectiveness claim.”  Mathias, 2017 WL 3687781 at *10 (quoting Strickland, 466 U.S. at 697; 

Vickers v. Superintendent Graterford SCI, 858 F.3d 841, 850 n.10 (3d Cir. 2017)). 

  As stated above, because there were no errors, there can be no errors to bundle together 

for a cumulative prejudice review.  Allen’s ineffective assistance of appellate counsel claim can 

succeed only if he can show he was prejudiced by counsel’s performance.   Thus, because there 

is no merit to the “accumulation of error” claim, Allen was not prejudiced by his appellate 

counsel’s failure to brief the issue.  

  (iii) PCRA Counsel - To the extent that Allen is raising a claim of ineffective 

assistance of his PCRA counsel as a ground for relief in this Court, his claim of ineffectiveness 
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cannot serve as a ground for relief.5  Because Allen did not possess a federal right to counsel 

during his state post-conviction proceeding, Pennsylvania v. Finley, 481 U.S. 551, 555 (1987), 

he cannot receive habeas relief on a claim that PCRA counsel was ineffective.  28 U.S.C.  

§2254(i) (“[t]he ineffectiveness or incompetence of counsel during Federal or State collateral 

post-conviction proceedings shall not be ground for relief in a proceeding arising under section 

2254.”). Accordingly, any claims of PCRA counsel's ineffectiveness are simply not cognizable 

grounds for relief in federal habeas proceedings and should be dismissed. 

   c. The PCRA Court Erred in Allowing PCRA Counsel to Withdraw 

 Likewise, this claim is also not cognizable in federal habeas.  Even if the state court erred 

in the manner in which it disposed of counsel’s motion to withdraw - and there is no evidence 

that it did - Allen is not entitled to habeas relief on this claim.  As the Court of Appeals for the 

Third Circuit has explained, habeas proceedings are not the appropriate forum for a petitioner to 

pursue claims of error in state collateral proceedings:  

[T]he federal role in reviewing an application for habeas corpus is limited to 

evaluating what occurred in the state or federal proceedings that actually led to 

the petitioner’s conviction; what occurred in the petitioner’s collateral proceeding 

does not enter into the habeas calculation.  We have often noted the general 

proposition that habeas proceedings are “hybrid actions”; they are “independent 

civil dispositions of completed criminal proceedings.”  Federal habeas power is 

“limited . . . to a determination of whether there has been an improper detention 

by virtue of a state court judgment.” 

 

Lambert v. Blackwell, 387 F.3d 210, 247 (3d Cir. 2004) (quoting Hassine v. Zimmerman, 160 

F.3d 941 (3d Cir. 1998)).  Accordingly, any claim relating to error in Allen’s state collateral 

                                                           
5  Ineffective assistance of postconviction counsel in an initial-review collateral proceeding 

may constitute cause to excuse a procedural default in not raising a claim of ineffectiveness of 

trial counsel.   Martinez v. Ryan, -- U.S. --, 132 S.Ct. 1309, 1318 (2012).  But in this claim, Allen 

appears to be setting forth ineffective assistance of postconviction counsel as a claim for relief, 

not as cause to excuse a procedural default. 
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proceedings is not a cognizable ground for relief in federal habeas proceedings and should be 

dismissed. 

 2. Allen’s second claims is as follows: 

Actual innocents . . . .  It is fundamental that every litigant who is entitled to trial 

by jury is entitled to an impartial jury, free to the furthest axtent practable fact-

finding process, the record will reflect that this trial should have been a mistrial 

based on jurors misconduct. 

 

  a. Actual Innocence Claim - To the extent that Allen is bringing a stand-

alone actual innocence claim, he is not entitled to relief in this federal habeas proceeding.  While 

a credible claim of actual innocence can act as a “gateway” through which a habeas petitioner 

may pass to have an otherwise procedurally barred constitutional claim considered on the merits, 

see Schlup v. Delo, 513 U.S. 298 (1995), the United States Supreme Court has never recognized 

a stand-alone claim of actual innocence as a cognizable claim for habeas review.  Herrera v. 

Collins, 506 U.S. 390, 400 (1993).   Accordingly, any stand-alone claim of actual innocence is 

not a cognizable ground for relief in federal habeas proceedings and should be dismissed.6 

 Allen is also not entitled to relief if he is bringing an “actual innocence claim” in an 

attempt to overcome procedural default.  An actual innocence claim must be based on “new 

reliable evidence – whether it be exculpatory scientific evidence, trustworthy eyewitness 

accounts, or critical physical evidence – that was not presented at trial.”  Schlup v. Delo, 513 

                                                           
6  In District Attorney's Office for the Third Judicial District v. Osborne, 557 U.S. 52, 129 

S.Ct. 2308 (2009), a non-habeas action in which a non-capital case state inmate brought an 

action under 42 U.S.C. § 1983 to compel the State of Alaska to release biological evidence so 

that it could be subject to DNA testing, the Supreme Court in dicta assumed without deciding 

that an actual innocence claim could be brought in habeas, but noted “the high standard any 

claimant would have to meet” to succeed with such a claim. Id. at 2321 (internal citations 

omitted). It is  recommended that even if an actual innocence claim is cognizable in a non-capital 

federal habeas petition, Allen has fallen far short of offering the quality of new evidence of 

innocence that would entitle him to habeas relief.  In fact, the Court notes that Allen has offered 

no evidence to support a claim of actual innocence. 
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U.S. 298, 324 (1995).  In our circuit, evidence is “new” under the Schlup standard only if it was 

not available at the time or trial and could not have been discovered earlier through the exercise 

of due diligence, except in situations where that evidence was not discovered due to the 

ineffectiveness of trial counsel.  See Houck v. Stickman, 625 F.3d 88, 93-94 (3d Cir. 2010).  

Allen has presented nothing in the way of “new” evidence to support his claims on federal 

habeas review. 

  b. Right to an Impartial Jury Claim 

 Although Allen provides no factual support for this claim, the claim appears to be related 

to the juror misconduct issue which was raised during trial and on direct appeal.  After the 

testimony of John Faust, Allen’s former cellmate,  Juror #2 wrote a message to Juror #1 asking if 

she had heard or seen Allen mouth the words “you’re a dead fool,” or something to that effect, to 

Faust as he left the witness stand.  This exchange was reported to the court by Juror #1.  Both 

jurors were extensively questioned by the trial court, in the presence of all counsel. 

 In response to questioning, Juror #2 stated that he had some experience in lip-reading,  

and thought that Allen had mouthed those words, but conceded that it could have been something 

else, even a greeting.  The trial record reflects that Juror #2 clearly stated that he could follow the 

court’s instructions, that he could disregard the incident and put it out of his mind completely, 

and that he did not and would not discuss it with other jurors, even in deliberations. (TT 953-59).  

 Juror #1, in response to questioning, indicated that she did not hear or see Allen 

communicate to the witness Faust as she had been paying attention to something else occurring 

in the courtroom. She also clearly indicated that she could disregard what Juror #2 had 

communicated to her, could put it aside, and could follow the court’s instructions to do so. She 

also stated that she had not, and would not, discuss the issue with the other jurors.  (TT 959-963). 
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 After observing Jurors #1 and #2 and listening to their answers, Judge Hathaway 

determined that both jurors were credible, could follow the court’s instructions, and  would 

remain fair and impartial.   Defense counsel’s request to have the jurors removed was denied as 

was defense counsel’s motion for mistrial based on the court’s refusal to remove the jurors. 

 This claim was raised and fully litigated before the trial court and on direct appeal, and 

arguably raised in Allen’s first PCRA motion.  In the 1925 Opinion, the trial judge thoroughly 

addressed the court’s decision to refuse to remove Jurors #1 and #2 and to deny defense 

counsel’s motion for a mistrial following the court’s refusal to remove Jurors #1 and #2.  On 

direct appeal, the Superior Court adopted, on the merits, the trial court’s opinion of these issues. 

 Both those decisions easily withstand review under AEDPA.   Neither state court 

decision was contrary to, or involved an unreasonable application of clearly established federal 

law, as determined by the Supreme Court of the United States, or that the state court decisions 

resulted in a decision that was based on an unreasonable determination of the facts.   Therefore, 

Allen is not entitled to habeas relief on this claim. 

 D. Certificate of Appealability 

 Section 102 of AEDPA, which is codified at 28 U.S.C. § 2253, governs the issuance of a 

certificate of appealability for appellate review of a district court's disposition of a habeas 

petition. It provides that “[a] certificate of appealability may issue . . . only if the applicant has 

made a substantial showing of the denial of a constitutional right.”  “When the district court 

denies a habeas petition on procedural grounds without reaching the prisoner’s underlying 

constitutional claim, a [certificate of appealability] should issue when the prisoner shows, at 

least, that jurists of reason would find it debatable whether the petition states a valid claim of the 

denial of a constitutional right and that jurists of reason would find it debatable whether the 
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district court was correct in its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000). 

Where the district court has rejected a constitutional claim on its merits, “[t]he petitioner must 

demonstrate that reasonable jurists would find the district court's assessment of the constitutional 

claims debatable or wrong.” Id.  Applying those standards here, the Court concludes that jurists 

of reason would not find it debatable whether each of Allen’s claims should be dismissed.  

Accordingly, a certificate of appealability should be denied.  

 E. Conclusion 

 For all of the above reasons, it is respectfully recommended that the petition for a writ of 

habeas corpus be dismissed.  It is further recommended that there is no basis upon which to grant a 

certificate of appealability.   

 Any party is permitted to file Objections to this Report and Recommendation to the 

assigned United States District Judge.  In accordance with 28 U.S.C. § 636(b), Fed.R.Civ.P. 6(d) 

and 72(b)(2), and LCvR 72.D.2, Petitioner, because he is a non-electronically registered party, 

may file objections to this Report and Recommendation by November 7, 2017, and 

Respondents, because they are electronically registered parties, may file objections by 

November 3, 2017.  The parties are cautioned that failure to file Objections within this 

timeframe “will waive the right to appeal.” Brightwell v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir. 

2011). 

 

Dated:  October 19, 2017    

 

       s/ Cynthia Reed Eddy 

       Cynthia Reed Eddy 

       United States Magistrate Judge 
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cc:  BRICE H. ALLEN  

 HK-0223  

 SCI Huntingdon  

 1100 Pike Street  

 Huntingdon, PA 16654 

 (via United States First Class Mail) 

 

 James T. Lazar   

 Westmoreland County District Attorney's Office 

 (via ECF electronic notification) 
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