
IN THE UNITED STATES DISTRICT COURT 

 FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

DAVID DICIO,     ) 

Plaintiff,        ) 

) 

vs      ) Civil Action No. 15-676 

) Judge Fischer 

WELLS FARGO BANK, N.A., and SCOTT  ) Magistrate Judge Mitchell 

PETERSON,      ) 

Defendants.   ) 

 

I. Recommendation 

It is respectfully recommended that the motion for summary judgment filed by the 

Defendants (ECF No. 75) be denied. 

II. Report 

Plaintiff, David DiCio, brings this action under Pennsylvania law alleging that 

Defendants, Wells Fargo Bank, N.A. (Wells Fargo) and its employee, Scott Peterson, committed 

acts of negligent misrepresentation, civil conspiracy, concerted action and fraud when they 

supplied false financial information about one of the bank’s accounts in which he had invested 

funds and Plaintiff relied upon this false information and suffered damages as a result.  

Specifically, he alleges that he invested in Molecular Diagnostics and Therapeutics, Inc. 

(“MDTI”), which was supposed to generate profits by operating cyclotrons that produce 

medicine used in connection with positive emission tomography scans and other medical 

procedures.  However, the funds were misappropriated by MDTI’s president, Malcolm Benedict, 

and Plaintiff discovered that Benedict induced Peterson to issue letters falsely overstating the 

amount of funds in the MDTI account, which prevented him (Plaintiff) from being able to 

recover his funds until they were depleted. 

Presently submitted for disposition is a motion for summary judgment, filed by the 
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Defendants.  For the reasons that follow, the motion should be denied. 

 Facts 

 Defendants contend that Plaintiff is a sophisticated investor with more than twenty (20) 

years of experience as a securities broker.  They note that Plaintiff holds numerous licenses, 

including Series 7 and 63 licenses, which reflect that he can transact business in multiple states 

and sell equities and other investment products.  (DiCio Dep. 9:12-18, 22-25.)
1
  He also held an 

insurance license for about five years.  (DiCio Dep. 10:11-13.)  They also state that Plaintiff’s 

wife, Tammy DiCio, is an investment adviser with close to two decades of experience in the 

securities industry.  Plaintiff testified that his wife has been a compliance officer at PNC for 

approximately 30 years, working on licensing of the registered representatives. (Id. at 11:22-

12:12.) 

 Plaintiff responds that, although he held the licenses as indicated, this does not 

demonstrate that he was “sophisticated” with respect to the transactions involved in this case.  

Rather, he is a certified retirement planner for individuals.  (DiCio Dep. 9.) Prior to meeting 

Benedict, he had never been involved in private equity investment and had no experience with 

investment in non-publically traded companies. (Id. at 11-12.) He further had no experience 

investing or working in the medical or pharmaceutical field. (Id. at 16.)
2
 He relied entirely upon 

Benedict for information as to what regulatory requirements applied, what products could be 

produced, and what income could be generated by this type of business. (Id. at 51.) 

Plaintiff further denies that his wife, Tammy DiCio, is an “investment advisor,” or that 

she has “close to two decades of experience in the securities industry.” To the contrary, he 

testified that his wife is a compliance officer for PNC Bank and works on licensing requirements 

                                                 
1
 Defs.’ App. (ECF No. 78) Ex. 1. 

2
 Pl.’s App. (ECF No. 83) Ex. 1. 
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for bank contractors with respect to software security. (DiCio Dep. 11-12.) There is no record 

evidence supporting Defendants’ assertion that Ms. DiCio was experienced with private equity 

investing.  Plaintiff further denies that Defendants’ averments with respect to Tammy DiCio are 

relevant or material to this matter because there is no evidence in the record that she was 

consulted or even involved in the decision to place funds with MDTI. 

The DiCio $300,000 Line Of Credit 

On April 22, 2009, the DiCios entered into a $300,000.00 Agreement for Line of Credit 

with MDTI, which was unsecured. (ECF No. 78 Ex. 2; see also DiCio Dep. 30:19-31:1.)
3
 

Defendants state that Plaintiff testified that the Line of Credit would be used to pay off 

accounts receivable and purchase anything MDTI needed to buy. (DiCio Dep. 35:6-24.)  Plaintiff 

denies this recounting of his testimony, and notes that he actually testified that the funds 

advanced were intended to be used to “buy the material that was produced on the machine.”  

(DiCio Dep. 35:21-23.)  Accordingly, the intent of the Agreement was that the Line of Credit 

was to finance the purchase of the specific stock materials utilized to manufacture the 

pharmaceuticals produced in the cyclotron; not for general expenses such as utility bills, office 

supplies, payroll, and numerous other improper expenditures made by Benedict. 

The Line of Credit carried an interest rate of 10 percent and gave Plaintiff access to 

MDTI stock. (ECF No. 78 Ex. 2 ¶ 2.)  Plaintiff testified that the Agreement required that he be 

notified of and approve “draws,” which were supposed to be used to purchase production 

materials for the Diamond Hill cyclotron.  (DiCio Dep. 30-31, 35-36.)  He further states that the 

Agreement gave him the absolute right to call the entire loan within 30 days’ notice at any time 

                                                 
3
 The parties agree that the Line of Credit states that it replaced a March 9, 2009 line of credit 

agreement between the DiCios and MDTI, but the prior document was never produced and has 

no bearing on the facts alleged. 
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after July 31, 2009.  (ECF No. 78 Ex. 2 ¶ 1.) 

According to Plaintiff, $225,000.00 was advanced on the Line of Credit as of June 2009. 

(ECF No. 78 Ex. 3; see also DiCio Dep. 162:3-5.)  The funds associated with the Line of Credit 

were never placed into the Account.  Plaintiff states that, for several years, he submitted invoices 

and was paid interest on the $225,000.  Much later, in 2012, he learned that the payments made 

by Benedict were not drawn from the revenues produced by the Diamond Hill cyclotron, but 

rather from other funds DiCio had deposited as well as from other investors’ contributions.  

(DiCio Dep. 80, 240-42.) 

Defendants contend that, although the Complaint alleges that sometime after April 2010, 

an additional $75,000.00 was advanced, Plaintiff testified at his deposition that this allegation 

was “a mistake” and acknowledged that MDTI’s bankruptcy schedule reflects a debt to Plaintiff 

of approximately $230,000.00 as of late November 2012 when MDTI went into bankruptcy. 

(DiCio Dep. 162:20-23.)  Plaintiff denies this statement, and notes that he testified that he 

believed an additional $75,000.00 was advanced to MDTI at a later time.  (DiCio Dep. 163.) 

Defendants state that MDTI made regular interest payments on the Line of Credit until it 

defaulted in or around early March 2012. (DiCio Dep. 232:24-233:1.)  Plaintiff responds that the 

payments made by Benedict and MDTI were highly irregular.  Shortly after Plaintiff deposited 

his $240,000 by wire transfer into the specialized Wells Fargo account intended for purchase of 

the new cyclotron, Benedict began to remove funds from that account by a series of cash 

withdrawals and electronic transfers. (Peterson Dep. 135-36.)
4
 One of the earliest payments 

made by Benedict out of the account, on July 30, 2009, was a wire transfer of $3,634.34 to David 

DiCio. (Peterson Dep. 138-39.) At the time this transfer was made by Benedict, it was 

                                                 
4
 ECF No. 83 Ex. 3. 

Case 2:15-cv-00676-NBF-RCM   Document 88   Filed 06/26/17   Page 4 of 32



5 

 

purportedly in payment of the interest owed on the Line of Credit, pursuant to an invoice 

directed to MDTI by DiCio on July 6, 2009. (“I sent it a few days early because my wife is due 

with our fourth child by the end of the week”) (ECF No. 78 Ex. 3 at DiCio 0095-96.) 

Plaintiff argues that this demonstrates that Benedict immediately began to keep “current” 

on the Line of Credit obligation by paying him (DiCio) with his own money stolen from the 

Wells Fargo special account. This is a classic example of a “Ponzi scheme” investment fraud, 

and constitutes neither “regular” payments nor proof that MDTI was “current” on its financial 

obligations in any proper sense. 

Defendants point out that Plaintiff never pursued legal action against MDTI or Benedict 

in connection with the Line of Credit. (DiCio Dep. 118:22-25.)  Plaintiff responds that this is 

irrelevant because MDTI was shielded from litigation by the automatic stay and received a full 

discharge in the Chapter 7, no-asset bankruptcy from the United States Bankruptcy Court. (ECF 

No. 83 Ex. 6.) 

WDCP’s Joint Venture With MDTI 

In March 2009, Plaintiff, Webb Interactive Services, Inc. (“Webb”) and Peter Ren began 

discussing an investment in MDTI. (ECF No. 78 Ex. 4.)  Defendants state that, in May 2009, 

Plaintiff, Ren and Webb thereafter established WDCP LLC (WDCP), a limited liability company 

through which they would enter into a joint venture agreement with MDTI. (ECF No. 78 Ex. 5.) 

Schedule A to WDCP’s Member Control Agreement reflects that DiCio would contribute 

$240,000, Webb would contribute $330,000 and Ren would contribute $30,000. (Id. at 16.) 

Plaintiff responds that WDCP (which stands for “Webb DiCio Cyclotron Partners”), a 

Minnesota LLC, was organized by the filing of Articles of Organization with the Minnesota 

Office of Secretary of State on December 12, 2011, approximately 2 ½ years after the date 
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averred by Defendants. (Ren Dep. Ex. 4;
5
 ECF No. 83 Ex. 4.)  He believes that the Member 

Control Agreement was signed, dated and filed on that date.
6
 

Defendants state that, on or around May 7, 2009, WDCP entered into a joint venture 

agreement with MDTI. (ECF No. 78 Ex. 6.) The joint venture agreement provided that MDTI 

was going to make a $600,000 down payment for purchase of a cyclotron, and that WDCP “has 

agreed to join with MDTI for the purchase of the Cyclotron” and that WDPC “has agreed to join 

with MDTI for the purchase of the Cyclotron and to provide funds for the Down Payment.” (Id. 

at 1.) The Joint Venture Agreement gave WDCP the right to inspect MDTI’s books and records 

upon ten (10) days’ notice.  (Id. ¶ 2.4.)  Plaintiff denies that MDTI and WDCP entered into a 

joint venture on May 7, 2009 as a matter of law because WDCP did not come into existence until 

December 12, 2011.
7
 

WDCP’s investment was secured only by future profits of MDTI. In other words, 

WDCP’s investment was not secured by any real property, the cyclotron or any other tangible 

property.  (ECF No. 78 Ex. 6.) Defendants note that, on April 8, 2009, Lindley Branson, counsel 

for Webb, cautioned the MDTI investors that there were very high risks associated with MDTI. 

Branson warned that MDTI was a “huge risk” and that “we could be wiped out” if the promised 

venue stream did not develop quickly. (ECF No. 78 Ex. 8.) 

On May 7, 2009, Branson told Plaintiff and Ren that each party should “wire its funds 

directly to MDTI with the understanding that they are being forwarded for the benefit of the 

LLC.” (ECF No. 78 Ex. 9) (emphasis added); see also Ren Dep. 31:13-17; 32:5-13.)   

                                                 
5
 ECF No. 83 Ex. 2. 

6
 The Member Control Agreement submitted by Defendants is not dated and is signed only by 

Lindley Branson. 
7
 Defendants point to evidence that WDCP did not register until 2011 in order to avoid filing a 

tax return, but as Plaintiff notes, that is not relevant or material. 
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Plaintiff told MDTI that WDCP’s paperwork was being finalized and each member’s 

contribution would be wired directly to MDTI with “the understanding would be that the funds 

are for the benefit” of WDCP. (ECF No. 78 Ex. 11.) 

Defendants state that, on May 9, 2009, Plaintiff wired his $240,000.00 share of WDCP’s 

total investment into the Account. (DiCio Dep. 122:4-16.) On May 10, 2009, Plaintiff confirmed 

that he had “authorized a fed wire for the MDTI/WDCP account.” (ECF No. 78 Ex. 12.) 

Plaintiff responds that he directly wired $240,000 to a special account established by 

MDTI at Defendant, Wells Fargo Bank. The funds did not represent a “share” owned or 

controlled by WDCP since that entity had no legal existence on the date of payment.  Moreover, 

Plaintiff denies that the wired funds constituted an “investment” since they were not to be used 

until the purchase of a cyclotron was authorized and were, therefore, funds deposited with Wells 

Fargo in anticipation of a future investment. 

Defendants state that Ren testified that the entire $600,000.00 investment belonged to 

WDCP and that WDCP was a “functioning entity” as of 2009 when the investment was made, 

notwithstanding the fact that the entity was not registered in Minnesota until 2011. (Ren Dep. 23-

24.) Plaintiff responds that, in fact, Ren had no recollection of when WDCP was organized, and 

assumed that occurred in 2009 until shown documentation indicating the filing actually occurred 

in 2011. (Ren Dep. 94-96.)  Moreover, Plaintiff argues that Ren’s opinions about the legal effect 

of actions taken on behalf of WDCP are irrelevant and immaterial, because the legal effect of 

such actions is an issue of law for the Court to determine.   

Plaintiff asserts that Ren testified that the $240,000 was earmarked for a particular 

purpose, namely the purchase of a new cyclotron to be installed at a new production facility in 

Longmont, Colorado. (Ren Dep. 110, 116.)  The funds were wired directly from Plaintiff’s 

Case 2:15-cv-00676-NBF-RCM   Document 88   Filed 06/26/17   Page 7 of 32



8 

 

personal account in May 2009 and did not pass through any intermediary or require approval for 

deposit.  (Peterson Dep. 127-28; DiCio Dep. 123-24.)  Benedict told Plaintiff that the funds 

needed to be on deposit in the bank before the manufacturer would sign an agreement to sell and 

ship the cyclotron to Colorado.  Because the funds in the account were intended to be separate 

from MDTI’s business accounts and were never authorized to be used for any purpose other than 

purchase of a cyclotron, Plaintiff denies that they were “invested” in MDTI.  Plaintiff notes that, 

ultimately, he authorized $50,000 to be withdrawn from the account specifically for a down 

payment on a used cyclotron located in the United States when it became apparent that MDTI 

could not obtain sufficient funds and clearance to purchase the new cyclotron.  (Ren Dep. 118-

21, 123-24.) 

Defendants state that Ren testified that WDCP, not the individual investors, would have 

received the payments and/or “revenue stream” pursuant to the Joint Venture Agreement if 

MDTI had made distributions, and that thereafter payments would be made by WDCP to its 

members on a pro rata basis. (Ren Dep. 25:1-22.)  Pursuant to its Joint Venture Agreement with 

MDTI, WDCP was entitled to fifteen percent (15%) of the revenues derived from the Longmont 

facility. (ECF No. 78 Ex. 6 ¶ 1.2.) 

Defendants state that Plaintiff responded to Branson’s warnings by suggesting to Ren that 

Branson be fired and that Branson was just “padding his file so that he can say he didn’t want to 

do the deal.” (ECF No. 78 Ex. 13.)  Plaintiff denies that such suggestion was made due to 

identification of risk.  To the contrary, he testified that the principle basis for his frustration with 

Branson was that he was unavailable for extended periods due to vacation travel, and seemed to 

be distracted or uninterested in working to find solutions to the problems he identified. (DiCio 

Dep. 106-10.)  In addition, Plaintiff denies that his own opinions of Branson or his actions are 
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relevant or material to this action. 

The Wells Fargo Account 

The Joint Venture Agreement stated that WDCP’s funds would be placed into a “special 

account,” but the Account was a generic business savings account.  (ECF No. 78 Ex. 14.) Neither 

Plaintiff nor WDCP had any contractual relationship with Wells Fargo with respect to the 

Account. (DiCio Dep. 244:20-245:1) (testifying that Benedict had total access to the Account); 

Ren Dep. 144:16 (“We realized it was a checking account”).  Plaintiff denies that privity of 

contract is material to the issues in this case. 

Defendants state that WDCP never asked MDTI to provide it with Account access or for 

dual ownership of the Account. (DiCio Dep. 151:4-152:24.) Plaintiff denies that requests for 

account “access” are material to the issues in this case, since requests for account information 

including account balance verification were made and responded to by Defendants. 

On April 28, 2009, Peterson opened the Account for MDTI. (ECF No. 78 Ex. 14.)  

Plaintiff indicates that Benedict began to make withdrawals from the account, as follows: he 

withdrew $35,000 in July; $70,000 in August; $30,000 in September; and $115,000 in October.  

(Peterson Dep. 135-55.) 

Defendants state that, in November 2009, WDCP asked Benedict to confirm that 

$600,000.00 was still in the Wells Fargo account. (Am. Compl. ¶ 29.)
8
  Plaintiff points out that it 

was Ren, acting on behalf of himself, DiCio and Webb Interactive, who asked Benedict to 

confirm that $600,000.00 was still in the account.  Ren may have believed or assumed that he 

was acting on behalf of WDCP, even though the entity did not exist at that time.  (Ren Dep. 

118.) 

                                                 
8
 ECF No. 11. 
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In response, Peterson authored a letter on November 4, 2009 stating that the Account 

“has a current balance of $600000. If you need deposit information, refer to the customer named 

above. The account holder can provide deposit information from their monthly statements.” 

(ECF No. 78 Ex. 15.)  Plaintiff responds that the statement beginning “if you need deposit 

information” was not added by Peterson, but was part of the form utilized by Wells Fargo for 

account balance verification letters.  (Peterson Dep. 169, 175-79.) At the time, the Account 

balance was approximately $351,000. (Am. Compl. ¶ 32.) 

Benedict testified that he requested that Peterson write this letter falsely understating the 

balance in the account.  (Benedict Dep. 71-72, 83-87.)
9
  Benedict indicated that Peterson agreed 

to furnish this letter if Benedict would turn over to the bank a sufficient number of shares of 

stock in MDTI to cover the difference between $600,000 and the actual account balance.  

(Benedict Dep. 231-40.)  Benedict delivered and signed over to Wells Fargo a Stock Certificate 

representing 250,000 shares in MDTI (a ¼ interest in the company) having a face value of $1.25 

per share, in exchange for the account verification letter.  This letter was then sent to DiCio and 

Ren.  (Benedict Dep. 87, 238-39.)  Plaintiff notes that, the next day, Benedict resumed making 

large unauthorized withdrawals from the account.  (Peterson Dep. 163-65.) 

Plaintiff asserts that: 

Shortly after my deposit of funds into the Wells Fargo special account, Malcom 

Benedict furnished to Peter Ren and myself an image of a Wells Fargo on line 

Bank Statement for the period ending June 29, 2009, which showed our deposits.  

Several months later, in the fall of 2009, when we had requested  that Benedict 

furnish proof that the funds remained on deposit, he offered to provide “better” 

confirmation in the form of a third party verification letter from the Bank 

verifying the funds remained on deposit. 

 

Upon receipt of Mr. Peterson’s letter in November, 2009, I was reassured and 

concluded that this form of verification was superior to a copy of an image of a 

                                                 
9
 ECF No. 83 Ex. 5. 
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bank statement.  I have heard and read of instances where bank statements can be 

easily created or altered, and the fact that an agent of Wells Fargo with oversight 

over the account was verifying the presence of the funds in the special account 

was, in my view, comforting and a more reliable form of verification.  At that 

time, I had no idea that the letter fraudulently misrepresented the balance of the 

special account, and had no reason to suspect that Peterson was assisting Benedict 

to hide the fact that Benedict had improperly been removing funds from the 

special account since shortly after their deposit. 

 

(DiCio Aff. ¶ 2.)
10

 

Defendants state that, on April 5, 2010, Plaintiff and the other members of WDCP were 

worried that MDTI was commingling funds and asked MDTI to provide bank statements and 

further demanded that WDCP be allowed to obtain control over its investment. Plaintiff ended 

this demand letter with a request for current bank statements.  (ECF No. 78 Ex. 16.) 

Defendants states that MDTI’s counsel, Arnold Kaplan, Esquire, responded by telling 

WDCP that it had no right to have its money returned. (DiCio Dep. 191:6-20. (“Q. Did you ask 

him to send back the money? A. . . .That everything was--so if we said, hey, we want to hold our 

own money now and he’s having Arnie write us a note saying he can’t. Q. Arnie is basically 

saying you wired the money, you have no right under the contract to get it back. Is that -- A. 

Yes.”). 

Plaintiff responds that the email communication was directed to Malcolm Benedict, not 

DiCio, and it pre-dated Plaintiff’s email requesting information by 6 days. (ECF No. 83 Ex. 8.) 

The averment that Attorney Kaplan was “responding” to Plaintiff’s request is a misstatement of 

the record. Plaintiff also specifically denies that Attorney Kaplan referenced or opined on a right 

to receive the return of funds from the special Wells Fargo account. To the contrary, no request 

for return of funds was ever made by any party. (DiCio Dep. 191)(“I don’t know that there was a 

demand to do that. I believe we just talked about it, or said we were considering doing it.”) 

                                                 
10

 ECF No. 83 Ex. 9. 
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Defendants state that MDTI refused to provide its bank statements to WDCP. However, 

on April 8, 2010, Peterson sent a letter which said that the “specialized account was opened April 

28, 2009 with a balance of $550,000. If you have any questions or concerns please contact 

Malcolm Benedict President/CEO of Molecular Diagnostics and Therapeutics.” (ECF No. 78 Ex. 

17.)  Plaintiff responds that MDTI did not “refuse” to provide its bank statements, although the 

statements were not provided until December 2012.  Because the language of Peterson’s letter 

was unclear as to the current balance, a third letter was authored stating that MDTI had been 

“banking with Wells Fargo since December 15, 2005 with a balance of the $550,000 in this 

specialized account.” (ECF No. 78 Ex. 18.)  As of April 8, 2010, the Account balance was 

approximately $45,000. (Compl. ¶ 46.)  Peterson testified that he could not provide any 

explanation for the inaccurate information. (Peterson Dep. 188.) 

Plaintiff indicates that, when he received Peterson’s letter: 

I was again relieved to receive what I believed was honest and independent 

verification from Wells Fargo that the funds remained untouched in the account.  I 

also spoke with Scott Peterson around the time the April, 2010 letters were sent 

and hearing confirmation of the account balance from him over the phone gave 

me additional comfort.  At that time, there was concern and some frustration on 

my part with Malcolm Benedict with regard to the slow pace at which the 

acquisition and installation of the proposed second cyclotron. 

 

I did not believe at that time that Benedict was fraudulent or was engaged in 

improper expenditures of our funds, but was concerned that he seemed 

disorganized, inefficient, and possibly incapable of successfully expanding the 

business by timely completing and opening the new Longmont facility. 

 

I did not believe at that time that MDTI was in financial difficulty; to the contrary, 

I received regular electronic communications, reports and updates which indicated 

the business was fully functional and expansion plans were moving forward.  I 

subsequently traveled to the Denver area, spoke with employees and observed 

what appeared to be a fully functioning operation there.  I also continued to 

receive interest payments on the Line of Credit funds I had loaned to the business, 

and therefore believed, (and was led to believe) that MDTI had a regular, strong 

cash flow from its Diamond Hill cyclotron operation.  As late as January, 2012, I 

gave an additional $10,000 to MDTI which was deposited into checking account 
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ending 7209. 

 

(DiCio Aff. ¶ 3.) 

Defendants state that, less than two weeks after receiving the letter, Plaintiff told 

Benedict that “the fact that Scott [Peterson] verified the letter eliminated a great concern.  The 

information you sent for two weeks of waiting was considerably light. At this point we’re 

approaching a stalemate.”  (ECF No. 78 Ex. 19.)  Plaintiff responds that the “information” which 

he referred to as being “light” did not relate to verification of funds in the Wells Fargo account. 

Rather, said reference was to specific information for the projected timeline for installation, 

operation, and production volume of the used 12MEV cyclotron which MDTI had committed to 

purchase, using the $50,000 withdrawn from the special account. 

Subsequent Events 

Defendants state that, despite the lack of clarity in the letters, WDCP accepted them as 

reflecting that $550,000 was in the Account and did not again ask to see Account statements 

until December of 2012.  Plaintiff denies the allegation about “lack of clarity,” stating that the 

letter of November 4, 2009 affirmatively and unequivocally stated that the present balance in the 

special account is $600,000 and the letter of April 10, 2010 similarly stated, affirmatively and 

unequivocally, that the balance was $550,000. (Peterson Dep. Exs. 9-14.) Peterson, the creator of 

both letters, further concedes that the letters misstated the account balance, and testified he could 

not give any explanation why he did so. (Peterson Dep. 188.) 

Defendants state that MDTI eventually acquired a cyclotron (i.e., the Joint Venture was 

fulfilled), but by February 2012, the facility remained incomplete and still required additional 

funding. (Compl. ¶¶ 56-61.)  Plaintiff argues that the Agreement required the purchase and 

installation of a new, 18MEV Cyclone Cyclotron from Ion Beam Applications, SA, a Belgian 
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company. The IBA cyclotron was never acquired, although MDTI did acquire a partial used 

cyclotron.  Plaintiff denies that funds contained in the special Wells Fargo account were used to 

acquire that cyclotron.  To the contrary, MDTI accounting records produced at Benedict’s 

deposition established that the cyclotron was acquired from Cyclo Medical, Ltd. with the funds 

obtained from other, later investors in MDTI through a “private placement.” (Benedict Dep. 277-

80; 287-91). Plaintiff contends that these later investors were also victims of a fraudulent Ponzi 

scheme operated by Benedict and that there is absolutely no evidence supporting the assertion by 

Defendants that the used cyclotron was purchased with funds from the special account, and said 

funds were entirely depleted by Benedict long before that purchase. 

By February of 2012, all parties with a significant interest in MDTI, including Plaintiff, 

learned MDTI could even not make payroll and was completely out of cash.  On February 23, 

2012, the members of WDCP met by telephone, discussed the inability of MDTI to meet payroll, 

and decided that Benedict need to be “moved over or terminated.” (ECF No. 78 Ex. 20.) On 

March 15, 2012, Steve Osselio, another investor, wrote to the MDTI Board and stated: 

It has been discovered that MDTI is unable to meet its required payroll. For the 

last several pay periods MDTI has been entering into stock and warrant related 

sales to meets its obligations. …. 

MDTI is selling equity that is worthless. We cannot allow these actions to 

continue and assume the MDTI board will agree. 

 

(ECF No. 78 Ex. 21.) 

Defendants state that Plaintiff received this letter shortly after it was sent. (DiCio Dep. 

234:4-9.)  Plaintiff explains that: 

It was not until February, 2012 that I learned of serious on-going financial 

difficulties at MDTI, and learned in March that it was unable to meet current 

payroll obligations of approximately $10,000-$15,000.  At that point, I learned 

the identity of other investors in MDTI and through communication with some of 

these individuals came to learn that Benedict had taken in substantial additional 

funds from investors which were not used to “expand” the business, but rather had 
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been used for unknown expenditures.  At that time I began to suspect Mr. 

Benedict had been dishonest about the success of the business and the use of my 

line of credit funds, but I did not suspect that years earlier I had been mislead [sic] 

and, in fact, lied to by an agent of Wells Fargo when I was told my money was 

still on deposit with Wells Fargo. 

 

(DiCio Aff. ¶ 4.) 

The March 15, 2012 letter also demanded that Benedict resign and not “engage in any 

business related activities on behalf of MDTI.” (ECF No. 78 Ex. 21.)  On April 2, 2012, with the 

Line of Credit in default, Plaintiff demanded that MDTI pay off the entire balance of the Line of 

Credit. (ECF No. 78 Ex. 22 at 6.)  MDTI refused to make a payment.  On April 11, 2012, 

Plaintiff told Janet Davis, a member of the MDTI Board, that “simply informing someone that 

one’s own money is no longer available and proposing another deal is absurd without 

understanding how we arrived at this juncture … As a board member, acting in the best interests 

of shareholders and debt holders, you have a responsibility to perform oversight.” (Id. at 5.) 

On April 18, 2012, Davis responded with no specifics. Instead, she suggested that the 

parties should “not try to determine exactly what went wrong; but how to fix the situation now.” 

(Id. at 3.)  Plaintiff responded and said he would not pursue further discussions “until my 

question is answered…. You stated that we have decided not to determine exactly what went 

wrong but to fix the situation. I view this as your unwillingness to perform the duty entrusted to a 

board of director.” (Id. at 2.)  On April 23, 2012, Plaintiff told Davis and MDTI’s counsel that 

MDTI looked like a Ponzi scheme. (Id. at 1.)  Plaintiff further told Davis that Benedict had 

“misused the money” and was engaged in “an operation that pays returns to its investors from 

their own money or the money paid by subsequent investors, rather than from profit earned by 

the individual or organization running the operation.” (Id.; see also DiCio Dep. 242:21-244:16, 

245:10-12.) 
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Plaintiff testified that, at the time he wrote this email, he knew that MDTI had no cash on 

hand. (DiCio Dep. 228:8-229:9; see also id. at 236:9-21 (“Q. Did MDTI have any cash? A. To 

my knowledge I was not aware that they did.”))  Plaintiff testified that he “knew at that point or 

close to that point that things were bad. The money was low or gone. We did not know how it 

happened.” (DiCio Dep. 236:2-13.) 

Plaintiff denies that these facts are material, because knowledge that MDTI was insolvent 

as of late February 2012 did not notify him that Defendants had assisted Benedict in concealing 

his fraudulent activities.  He explains that: 

In April 2012, I was informed that MDTI was unable to repay the $242,000 of 

principal and accrued interest owed to me through the line of credit, but that 

MDTI intended to repay this debt at a later date.  At that time, I demanded that 

Benedict accept responsibility for the failed business, provide an accounting for 

the use of my funds, and also copies of all statements for the accounts of MDTI.  

On April 27, 2012, a representative of MDTI communicated with me via email 

that my line of credit funds had been used to pay accounts payable of MDTI. 

 

(DiCio Aff. ¶ 5.) 

Plaintiff asked MDTI and its counsel to provide him with bank account and other 

financial information by April 27 “[s]ince we now know the funds are gone, please start with the 

initial deposit, and then follow the transactions to the depletion of my money.” (ECF No. 78 Ex. 

22 at 1.)  Defendants state that, rather than providing the requested information, on April 27, 

MDTI told Plaintiff that the funds related to the Line of Credit “were used for accounts payable,” 

as intended by the LOC. (Id.) Plaintiff denies that Davis told him that the funds were used “as 

intended.”  In addition, he contends that this fact is immaterial. 

Defendants note that Plaintiff did not respond to MDTI’s April 27 email. (ECF No. 78 

Ex. 22 at 1.) Between April 23 and December 2012, Plaintiff did not seek to obtain any 

information relating to the Account, including account statements.  Plaintiff denies that this fact 
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is material because: 

No serious consideration was given to retaining counsel or attempting to compel 

the production of bank statements at this time because it was clear from our 

investigation, statements of the MDTI Board members, and conversations with 

other investors that no funds would be available to recover from MDTI or 

Benedict.  We did believe, at this time, that efforts could still be made to revive 

the business either as MDTI or under a new name, but those efforts never 

materialized. 

 

(DiCio Aff. ¶ 6.) 

According to Ren, after April 2010, WDCP never asked MDTI to provide account 

statements or any documents at all concerning MDTI’s finances. (Ren Dep. 72:3-22; Am. 

Compl. ¶¶ 59-61.)  Ren acknowledged that WDCP had the right to inspect MDTI’s records under 

the joint venture agreement (Ren Dep. 41:5-23), but never exercised that right and never sought 

any additional information concerning the Account from Benedict between April 2010 and 

December 2012. (Ren Dep. 72:3-22.) 

Defendants state that the Longmont facility never got off the ground and Plaintiff had 

ongoing and growing concerns about the status of the joint venture. (Compl. ¶¶ 59-60) 

(indicating that at the time the Longmont project was supposed to be complete, Benedict 

informed WDCP that he would need additional funds); see also ECF No. 78 Ex. 23 (indicating 

on January 30, 2012, that the Longmont Facility still required $640,000.00 in funding to get 

MDTI “back in the black financially”).  

When asked if WDCP had appropriately tracked the progress of the project, Ren admitted 

“I would say no.…At this stage with knowledge that I currently have in hindsight, yes, I wish we 

would have kept better track and handled it differently.” (Ren Dep. 69:16-70:19.)  Defendants 

state that Plaintiff testified that he failed to follow up after sending the April 23 email to Davis 

and took no further steps to investigate the status of the account funds until December 2012. 
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(DiCio Dep. 249:17-250:4.) Plaintiff testified that he did nothing to investigate the status of the 

funds in the Account until December 2012: 

Q. Did you ever ask for a financial statement? 

A. I did not. 

Q. Did you ever ask for any actual business records completed by the company? 

A. No. 

…. 

Q. Did you do anything [after April 2012]? 

A. I don’t recall exactly what we did there. 

Q. Do you recall doing anything? 

A. No. 

 

(DiCio Dep. at 32:5-17; 249:25-250:4.) 

Plaintiff states that: 

I did not receive account statements for the Wells Fargo special account until 

December 13, 2012 when it was clear Mr. Benedict and MDTI were filing for 

bankruptcy protection.  It was not until review of the statements was conducted in 

December, 2012, that I learned I had been misled and, even more surprisingly, 

that Wells Fargo employee Scott Peterson had assisted Mr. Benedict by lying 

about the funds in the special account in November of 2009. 

 

(DiCio Aff. ¶ 7.)  

On February 27, 2013, Ren sent a letter on behalf of WDCP to Wells Fargo claiming that 

the bank was liable to WDCP. (ECF No. 78 Ex. 24.) Defendants state that, when Ren was asked 

why WDPC did not file suit, he explained that “[t]he original intent was for WDCP to assert a 

claim [against Wells Fargo]. We asserted a claim in that letter that went to Wells Fargo,” but 

“Dave [DiCio] chose to go his own route.” (Ren Dep. 76:1-7.)  Plaintiff responds that Ren 

actually testified that he was unsure why WDCP did not file a Complaint but believed it was 

because Attorney Lin Branson felt “we didn’t have a strong enough case” (Ren Dep. 74.) 

Defendants state that the Longmont cyclotron was purchased and installed. (ECF No. 78 

Ex. 25.) The Bankruptcy Asset Schedules value the Longmont cyclotron at $700,000. (ECF No. 

78 Ex. 25 at 2.)  Plaintiff denies that the Longmont cyclotron was “installed” or that it had any 
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value, much less $700,000.  To the contrary, accounting records of MDTI produced at Malcolm 

Benedict’s deposition established that a used cyclotron was purchased, using other investors 

money, for $120,000. The installation was begun but never completed at the Longmont facility. 

MDTI filed a Chapter 11 Bankruptcy on November 28, 2012, which was converted by the Court 

on February 22, 2013 to a Chapter 7, no asset bankruptcy. (ECF No. 83 Ex. 6 at 1, 12.) The 

Trustee petitioned and was granted leave by the Court to abandon all property of the debtor’s 

estate, including the partially constructed “cyclotron,” on July 8, 2015. The Trustee certified that, 

after diligent inquiry, no property of value existed and the case was thereafter closed. 

Accordingly, the evidence establishes that all the equipment of MDTI, including specifically the 

cyclotron referred to by the Defendants, was worthless. 

 Procedural History 

 Plaintiff initiated this action by filing a writ of summons in the Court of Common Pleas 

of Allegheny County, Pennsylvania on December 3, 2014.  (Notice of Removal Ex. B.)
11

  The 

complaint was filed on March 26, 2015.  On May 22, 2015, Defendants filed a notice of removal, 

removing the action to this Court on the basis of diversity of citizenship jurisdiction.  They 

indicated that: 1) Plaintiff is a Pennsylvania citizen; 2) Peterson is a citizen of Colorado and 

Wells Fargo is a citizen of South Dakota; and 3) the amount in controversy, exclusive of interest 

and costs, exceeds the sum of $75,000.00.  (Notice of Removal ¶¶ 12-13.)   

On May 29, 2015, Defendants filed a motion to dismiss (ECF No. 4.)  In response, 

Plaintiff filed an Amended Complaint on June 19, 2015 (ECF No. 11).  The Amended Complaint 

alleges claims of civil conspiracy (Count I), concerted action (Count II), fraud (Count III) and 

negligent misrepresentation (Count IV).  Plaintiff alleges that he deposited $240,000 into the 

                                                 
11

 ECF No. 1. 
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Account and provided a Line of Credit in the amount of $300,000, that these funds were 

misappropriated by Benedict and that Defendants concealed Benedict’s activities by issuing 

letters assuring him that the funds were still in the accounts. 

On July 23, 2015, Defendants filed a motion to dismiss the Amended Complaint (ECF 

No. 16).  On November 4, 2015, a Report and Recommendation was filed (ECF No. 27), 

recommending that the motion be denied.  Defendants filed objections on November 18, 2015 

(ECF No. 28), but on December 7, 2015, Judge Fischer entered an order adopting the Report and 

Recommendation as the opinion of the Court and denying the motion to dismiss (ECF No. 32). 

On January 31, 2017, Defendants filed a motion for summary judgment (ECF No. 75).  

On February 28, 2017, Plaintiff filed a brief in opposition (ECF No. 82) and on March 14, 2017, 

Defendants filed a reply brief (ECF No. 84).  On March 26, 2017, Plaintiff filed a motion for 

leave to file a sur-reply brief (ECF No. 85) and on March 17, 2017, an order was entered 

granting this motion (ECF No. 86).  The sur-reply brief was filed on March 31, 2017 (ECF No. 

87). 

Standard of Review 

As amended effective December 1, 2010, the Federal Rules of Civil Procedure provide 

that: “The court shall grant summary judgment if the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law.”  

Fed.R.Civ.P. 56(a).  Summary judgment may be granted against a party who fails to adduce facts 

sufficient to establish the existence of any element essential to that party’s case, and for which 

that party will bear the burden of proof at trial.  Celotex Corp. v. Catrett, 477 U.S. 317, 322 

(1986).  The moving party bears the initial burden of identifying evidence which demonstrates 

the absence of a genuine issue of material fact.  Once that burden has been met, the non-moving 
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party must set forth “specific facts showing that there is a genuine issue for trial” or the factual 

record will be taken as presented by the moving party and judgment will be entered as a matter 

of law.  Matsushita Elec. Indus. Corp. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).  An 

issue is genuine only if the evidence is such that a reasonable jury could return a verdict for the 

nonmoving party.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). 

In following this directive, a court must take the facts in the light most favorable to the 

non-moving party, and must draw all reasonable inferences and resolve all doubts in that party’s 

favor.  Hugh v. Butler County Family YMCA, 418 F.3d 265, 266 (3d Cir. 2005); Doe v. County 

of Centre, Pa., 242 F.3d 437, 446 (3d Cir. 2001). 

 Defendants contend that: 1) Plaintiff cannot maintain claims for fraudulent or negligent 

misrepresentation arising out of the Line of Credit funds because he identifies no statements they 

made relative to the Line of Credit, and since no funds were extended after the letter was written 

by Peterson in 2009, he also has no evidence of reliance; 2) all claims related to WDCP’s joint 

venture with MDTI lack causation and proof of damages (the cyclotron was in fact purchased as 

promised) and Plaintiff lacks standing to assert claims for WDCP’s losses and he is not the real 

party in interest; and 3) his claims for fraud, negligent misrepresentation and civil conspiracy are 

all governed by a two-year statute of limitations but he failed to act by 2011 based on what he 

knew in 2009 or in 2012 based on what he knew in 2010, and he cannot rely on the discovery 

rule to toll the statute until he received copies of the bank statements because due diligence 

would have required him to take action long before that. 

 Plaintiff responds that: 1) whether he can recover damages for the losses on the Line of 

Credit funds raises an issue of causation for the jury to determine and he has proffered evidence 

that Peterson knew that third parties would be relying on the letters he wrote as they decided 
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whether to extend credit to MDTI; 2) the argument that only WDCP is the proper party is 

specious because the LLC did not exist at the time of the events cited herein and Plaintiff seeks 

only to recover his own losses; and 3) the fact that he had suspicions about Benedict’s activities 

and MDTI’s financial problems in 2009 did not put him on notice of the wrongdoing by Wells 

Fargo and Peterson and applying the discovery rule is generally a question for the jury. 

In a reply brief, Defendants argue that: 1) the undisputed evidence demonstrates that they 

made no misrepresentations about the Line of Credit; 2) under Minnesota law, no claim can be 

raised by a member of an LLC even if the injury occurred before the LLC was officially 

registered with the state, and even if Pennsylvania law applied, the same result would obtain; and 

3) because Plaintiff knew of his injury and had expressed doubts about the Peterson letters, he 

was required to investigate further and his argument that he did not want to “spend substantial 

additional funds on litigation” is not responsive to his failure to take any action between April 

and December 2012, so his claims are untimely. 

Plaintiff has filed a sur-reply brief, in which he argues that:1) MDTI may have been in 

default on the Line of Credit as early as July 30, 2009 and this is factually disputed and 

Defendants erroneously cite the Restatement (First) § 323 (the “Good Samaritan Doctrine”), 

when Plaintiff relies on the Restatement (Second) of Torts § 324A (the “increased risk of harm 

doctrine”); 2) the case Defendants cite is unpublished and not controlling precedent, but Plaintiff 

has cited a relevant Minnesota case which holds that courts will not ratify the acts of an 

unregistered LLC; and 3) in addition to the doctrine of tolling, Plaintiff also relies on the doctrine 

of fraudulent concealment because Defendants verified the available balance. 

Determining State Law 

The Court of Appeals has stated that: 
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In adjudicating a case under state law, we are not free to impose our own 

view of what state law should be; rather, we are to apply state law as interpreted 

by the state’s highest court in an effort to predict how that court would decide the 

precise legal issues before us.  Kowalsky v. Long Beach Twp., 72 F.3d 385, 388 

(3d Cir. 1995); McKenna v. Pacific Rail Serv., 32 F.3d 820, 825 (3d Cir. 1994).  

In the absence of guidance from the state’s highest court, we are to consider 

decisions of the state’s intermediate appellate courts for assistance in predicting 

how the state’s highest court would rule.  McKenna, 32 F.3d at 825; Rolick v. 

Collins Pine Co., 925 F.2d 661, 664 (3d Cir. 1991) (in predicting state law, we 

cannot disregard the decision of an intermediate appellate court unless we are 

convinced that the state’s highest court would decide otherwise). 

 

Gares v. Willingboro Township, 90 F.3d 720, 725 (3d Cir. 1996). 

Because this is a diversity action, the Court must predict how the Pennsylvania Supreme 

Court would rule if presented with this situation.  Whether a doctrine applies in this case is an 

issue of law to be resolved by the court.  Bohler-Uddehom America, Inc. v. Ellwood Group, Inc., 

247 F.3d 79, 103 (3d Cir. 2001).  The parties are in agreement that Pennsylvania law applies to 

the substantive claim elements and the statute of limitations question, but that Minnesota law 

applies to the issue of whether Plaintiff is attempting to raise claims on behalf of the LLC.  

Therefore, the Court should also apply Pennsylvania and Minnesota law in this case. 

Line of Credit Issues 

Defendants argue that Plaintiff cannot maintain his fraud and negligent misrepresentation 

claims based on the Line of Credit because the record is undisputed that they made no statements 

relating to the Line of Credit and no funds were extended after Peterson’s November 4, 2009 

letter.  Plaintiff responds that whether damages can be recovered on the Line of Credit presents 

an issue of causation for the jury to determine.  Moreover, he argues that MDTI may have been 

in default on the Line of Credit as early as July 30, 2009, that Defendants lulled him into inaction 

by sending letters verifying the amounts in the account and that he is relying on the increased 

risk of harm doctrine, which Defendants have not addressed. 
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Contrary to Defendants’ assertion, Plaintiff has not agreed that there was no default on 

the Line of Credit until March 2012, and he further testified that he believed an additional 

$75,000 was advanced on the Line of Credit (DiCio Dep. 163).  Rather, he contends that MDTI 

may have been in default as early as July 30, 2009, when Benedict misappropriated funds from 

the restricted account to make an interest payment due on the Line of Credit. 

He contends that the manner in which MDTI stayed “current” on the Line of Credit was 

by using funds from other investors, not for their intended purposes, but to pay earlier investors 

like him (which is how a Ponzi scheme works).  He also has contended that, pursuant to the 

“increased risk of harm doctrine,” Peterson’s letters were or could have been relied upon by third 

parties when making decisions about extending credit or conducting business with MDTI, and 

that he (DiCio) did rely upon these misrepresentations. 

Under Pennsylvania law, as a general matter, the amount of damages caused by a 

wrongdoer’s conduct is a matter for the jury.  Ferrer v. Trustees of the Univ. of Pa., 825 A.2d 

591, 611 (Pa. 2002).  In addition, a wrongdoer should not be permitted to avoid the consequences 

of his actions by asserting that a plaintiff could not or would not have avoided the harm if the 

defendant had not acted improperly when the defendant’s conduct increased the likelihood that 

the plaintiff would suffer harm.  Hamil v. Bashline, 392 A.2d 1280, 1286 (Pa. 1978).  See 

Lempke v. Osmose Utilities Servs., Inc., 2012 U.S. Dist. LEXIS 3380 (W.D. Pa. Jan. 12, 2012) 

(failure to provide properly functioning fuse increased risk of electrocution of lineman); AMCO 

Ins. v. Emery & Assocs., Inc., 926 F. Supp. 2d 634, 646-47 (W.D. Pa. 2013) (failure to provide 

code-compliant fire retardant materials in hotel construction increased damages suffered by 

owner in fire). 

The Pennsylvania Supreme Court has adopted the Restatement (Second) of Torts § 324A, 
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which states that: 

One who undertakes, gratuitously or for consideration, to render services to 

another which he should recognize as necessary for the protection of a third 

person or his things, is subject to liability to the third person for physical harm 

resulting from his failure to exercise reasonable care to protect his undertaking, if 

 

(a) his failure to exercise reasonable care increases the risk of such harm, or 

 

(b) he has undertaken to perform a duty owed by the other to the third person, or 

 

(c) the harm is suffered because of reliance of the other or the third person upon 

the undertaking. 

 

Cantwell v. Allegheny Cty., 483 A.2d 1350, 1353 (Pa. 1984).  Plaintiff notes that Peterson 

admits that he knew that his letters could be relied upon by third parties when making decisions 

about whether to extend credit or conduct business with MDTI.  (Peterson Dep. 185.)  Plaintiff 

asserts that he did in fact rely upon these letters, which concealed extensive, fraudulent 

withdrawals of funds by Benedict. 

There are genuine issues of material fact as to when the Line of Credit was in default and 

it cannot be said as a matter of law that Peterson’s letters did not increase the risk of harm to 

investors, including Plaintiff, who were led to believe that the account contained all the deposited 

funds.  Therefore, Defendants’ argument should be rejected. 

Joint Venture Claims 

Defendants argue that all claims arising out of WDCP’s joint venture with MDTI fail for 

two reasons: 1) Plaintiff cannot establish causation and damages because the cyclotron was in 

fact purchased as promised; and 2) Plaintiff lacks standing to assert claims for losses suffered by 

WDCP under Minnesota law, and WDCP is the real party in interest.  Plaintiff responds that, 

under Minnesota law, an LLC cannot recover for losses that occurred prior to its existence and in 

any event Plaintiff seeks only to recover money that he personally invested.  In addition, he 
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contends that the cyclotron was not “purchased as promised” because what had been promised 

was a new cyclotron and what was purchased was a used cyclotron that may be worthless. 

 Under Minnesota law, “the LLC statute provides that an LLC is organized by filing 

articles of incorporation with the secretary of state.”  Stone v. Jetmar Properties, LLC, 733 N.W. 

2d 480, 485 (Minn. App. 2007) (citing Minn. Stat. § 322B.105).  In Stone, the Court of Appeals 

of Minnesota held that, because the de facto corporation doctrine had been abolished in 

Minnesota and because LLC procedures follow corporation law, there can be no de facto LLCs 

under Minnesota law.  Id. at 485-86 (citing Minn. Stat. §§ 302A.153, 322B.175).  Thus, the court 

held that the conveyance of a deed to an LLC that was not in existence at the time of the 

conveyance was void. 

 Defendants argue that, under Minnesota law, “a member of a limited liability company is 

not a proper party to a proceeding by or against a limited liability company” except when the 

claim relates to a member’s ownership interest or rights in the LLC or the claim relates to the 

personal responsibility of a member.  Environmental Trust LLC v. Hi-Tek Rubber, Inc., 2016 

WL 4421191, at *5 (Minn. App. Aug. 22, 2016).  Therefore, they contend that any claim relating 

to the $240,000 that Plaintiff invested in WDCP is owned by WDCP.  (ECF No. 77 at 12) (citing 

Lake State Federal Credit Union v. Tretsven, 2008 WL 2732111 (Minn. App. July 15, 2008).  

Defendants argue that, in Lake State, a court held that the sole member of an LLC lacked 

standing to challenge a foreclosure on a mortgage issued to an LLC on the basis that the LLC 

was not registered with the secretary of state until after the LLC received the mortgage. 

 Plaintiff responds that Lake State (which is an unreported decision) actually affirms the 

principle articulated in Stone, namely that a court will not ratify the acts of an unregistered LLC 

by treating it as a de facto entity.  Moreover, Plaintiff reiterates that he is bringing suit to recover 
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money that he invested, not property of an LLC that was not created until two years later. 

 Defendants’ argument is unavailing.  Plaintiff is bringing suit to recover money he 

invested two years before the LLC came into existence.  Under Minnesota law, WDCP could not 

seek to recover funds that predated the filing of its articles of organization and thus Defendants’ 

contention that WDCP is the real party in interest is unsupported. 

 In addition, as explained above, there are genuine issues of material fact as to whether the 

used cyclotron that was eventually purchased for $120,000 and was never fully installed met the 

requirements of the Agreement to purchase and install a new cyclotron with the funds in the 

account.  Therefore, Defendants’ argument should be rejected. 

 Statute of Limitations 

 Defendants contend that the claims are untimely because they were not filed within two 

years of Peterson’s letters in 2009 and 2010.  Under Pennsylvania law, the statute of limitations 

for tort claims such as fraud, negligent misrepresentation, civil conspiracy and concerted action 

is two years.  42 Pa. C.S. § 5524(7).  Defendants further contend that Plaintiff cannot invoke the 

discovery rule to toll the statute of limitations because he was objectively not diligent enough in 

pursuing his claims. 

 Plaintiff responds that his suspicions about what Benedict was doing did not put him on 

notice that Peterson and Wells Fargo were covering up Benedict’s activities and that the 

application of the discovery rule is usually a matter for the jury’s consideration.  In addition, he 

argues that Peterson’s letters also constituted fraudulent concealment, which provides another 

reason for tolling the statute of limitations. 

 He states that: 

I believe that had I been notified in November, 2009, that Malcolm Benedict was 

improperly withdrawing funds from the special Wells Fargo account and had used 
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them for, among other things, payment of MDTI’s interest obligation to me on its 

Line of Credit, I would have taken immediate legal action to protect my interests.  

It is my further belief, based on my review of the tax returns, bank statements and 

my visit to the facilities in 2010, that MDTI was at that time a functioning 

operation with significant cash flow, and was in significantly better financial 

condition than in 2012.  I believe that had I been truthfully informed of the 

available balance in the Wells Fargo special account back in November of 2009, 

the losses I sustained could have been substantially reduced or eliminated. 

 

(DiCio Aff. ¶ 8.)  Moreover, Plaintiff contends that Defendants’ assertion that he was “concerned 

about the veracity of the letters” misstates the record.  Defendants fail to cite to any testimony 

which demonstrates that he doubted Wells Fargo’s verification of the available balance, or that 

he believed the letters to be fraudulent. The only question which ever arose regarding the letters 

was a typographical issue when Peterson wrote, in an April 8, 2010 letter that the account was 

“opened” with a balance of $550,000 rather than stating it had a present balance in that 

amount.  In response to an inquiry, however, Peterson personally vouched for the accuracy of the 

verification and immediately furnished a substitute letter verifying the accuracy of the 

information.  (Peterson Dep. Exs. 10-14; Ren Dep. 131-38.
12

) Plaintiff asserts that, rather than 

“ignoring” concerns, as Defendants suggest, this demonstrates that he reacted immediately on the 

one occasion that a question arose about the content of the account verification letters, and 

Defendants immediately responded with false reassurances and misinformation, which deflected 

him from uncovering the fraud. 

 Plaintiff also argues that the reference to a concern about “information” similarly 

misstates the record.  The “information” in question came from Benedict, not Peterson or Wells 

Fargo, and involved the details of MDTI’s construction plans, not the account verification letter. 

In the cited email, Plaintiff was expressing concern that MDTI’s plan for moving forward with 

construction and pharmaceutical manufacture was not well developed or progressing. This is 

                                                 
12

 Pl.’s Sur-reply (ECF No. 87) Ex. 1. 
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completely different from a suspicion that Wells Fargo was actively colluding to conceal fraud 

by Plaintiff’s business associate. 

 The Pennsylvania Supreme Court has explained that: 

When the discovery rule applies, the statute of limitations does not commence to 

run at the instant that the right to institute suit arises, i.e., when the injury occurs. 

Rather, the statute is tolled, and does not begin to run until the injured party 

discovers or reasonably should discover that he has been injured and that his 

injury has been caused by another party’s conduct. Whether the statute of 

limitations has run on a claim is a question of law for the trial court to determine; 

but the question as to when a party’s injury and its cause were discovered or 

discoverable is for the jury. 

 

Fine v. Checcio, 870 A.2d 850, 859 (Pa. 2005) (citations omitted).  The court further stated that: 

In addition to the discovery rule, the doctrine of fraudulent concealment serves to 

toll the running of the statute of limitations. The doctrine is based on a theory of 

estoppel, and provides that the defendant may not invoke the statute of 

limitations, if through fraud or concealment, he causes the plaintiff to relax his 

vigilance or deviate from his right of inquiry into the facts. The doctrine does not 

require fraud in the strictest sense encompassing an intent to deceive, but rather, 

fraud in the broadest sense, which includes an unintentional deception. The 

plaintiff has the burden of proving fraudulent concealment by clear, precise, and 

convincing evidence.  While it is for the court to determine whether an estoppel 

results from established facts, it is for the jury to say whether the remarks that are 

alleged to constitute the fraud or concealment were made. 

 

Id. at 860 (citations omitted).  The court held that the reasonable diligence standard also applied 

in the context of a fraudulent concealment situation.  Id. at 861.  The Court of Appeals has 

described the development of the doctrine of fraudulent concealment as a corollary to the 

discovery rule.  Knopick v. Connelly, 639 F.3d 600, 607 n.10 (3d Cir. 2011). 

 The Fine case concerned two instances in which dentists removed patients’ wisdom teeth 

and told them the numbness they suffered was temporary, and the patients later sued over 

permanent numbness that resulted from the surgery.  Dr. Checcio removed Fine’s wisdom teeth 

on July 17, 1998, but Fine did not bring a suit malpractice suit based on permanent numbness in 

parts of his face until August 8, 2000 because, for many months after the surgery, Dr. Checcio 
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kept reassuring him that the numbness was likely temporary.  Similarly, Dr. Rice told Ward that 

numbness was temporary and thus Ward did not sue for the permanent numbness injury until 

more than two years after the surgery.  The Pennsylvania Supreme Court held that the cases met 

both methods of tolling: the discovery rule (because the facts were disputed as to when the 

plaintiffs learned that the numbness was not an ordinary temporary side effect of the surgery but 

a permanent injury); and fraudulent concealment (because the parties disputed what the dentists 

said to them in the months following the surgery about the condition).  See also Knopick, 639 

F.3d at 613-16 (genuine issues of fact about when the plaintiff knew that his lawyer’s failure to 

call witnesses he had suggested at a hearing – at which the lawyer assured the plaintiff that the 

witnesses were unnecessary and that the hearing had gone well – constituted malpractice 

precluded court from holding as a matter of law that the action accrued on the date of the 

hearing). 

 In this case, there are genuine issues of material fact as to whether Plaintiff knew or was 

able to know, despite the exercise of due diligence, that he had been injured by Peterson’s letters.  

Thus, he may be entitled to toll the statute of limitations based on the discovery rule. 

 Similarly, there are genuine issues of material fact as to whether Peterson’s letters caused 

him to relax his vigilance or deviate from his right of inquiry into the facts.  Indeed, Defendants 

have not suggested what further course of inquiry was available to Plaintiff after he was 

informed by Peterson’s letters that the account balance was much stronger than it was in reality.  

Thus, he may also be entitled to toll the statute of limitations based on the doctrine of fraudulent 

concealment.  The jury will have to make these determinations. 

Defendants argue that “the test governing the Pennsylvania discovery rule is an objective 

one.”  Kach v. Hose, 589 F.3d 626, 642 n.17 (3d Cir. 2009).  However, reasonable diligence is 
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also “flexible enough to take into account the differences between persons and their capacity to 

meet certain situations and the circumstances confronting them at the time in question.”  

Knopick, 639 F.3d at 611 (citations omitted).  Interestingly, the Knopick court rejected the 

defendant’s attempt to argue that the plaintiff was a “sophisticated investor” who should have 

known of the alleged breach of duty at the time of the hearing.  Id. at 613 n.18. 

Defendants cite the Kach case to support the argument that Plaintiff was not diligent in 

this inquiry.  However, in that case, the court held that a young woman who lived for ten years 

with a school security guard presented no evidence that she undertook to ascertain the existence, 

nature or cause of her injury and she admitted that she knew as early as 2000 that the relationship 

was improper but did not file suit until 2006.  Thus, the discovery rule did not apply.  Id. at 641-

42.  In this case, Plaintiff does not admit that he knew prior to December 13, 2012 that 

Peterson’s letters misrepresented the amount of funds in the account and Defendants have not 

pointed to facts indicating how he could have reached this conclusion. 

Defendants argue that Plaintiff’s lack of diligence is demonstrated by his failure to heed 

“storm warnings” of culpable activity.  However, the cases cited to support the storm warnings 

doctrine demonstrate that it is not a general part of discovery rule jurisprudence, but a specific 

element of certain kinds of statutory claims.  See Pension Trust Fund for Operating Engineers v. 

Mortgage Asset Securitization Transactions, Inc., 730 F.3d 263, 272 (3d Cir. 2013) (Securities 

Act claim); Weiss v. Bank of America Corp., 2016 WL 6879566, at *1 (W.D. Pa. Nov. 22, 2016) 

(“injury discovery rule” in RICO claims).
13

 Therefore, this argument should be rejected. 

 For these reasons, it is respectfully recommended that the motion for summary judgment 

filed by the Defendants (ECF No. 75) be denied. 

                                                 
13

 The court in Weiss explicitly stated that “fraudulent concealment is not part of the burden-

shifting ‘injury discovery’ inquiry.”  Id. at *3. 
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Litigants who seek to challenge this Report and Recommendation must seek review by 

the district judge by filing objections by July 10, 2017.  Any party opposing the objections shall 

file a response by July 24, 2017.  Failure to file timely objections will waive the right of appeal. 

 

Respectfully submitted, 

 

 

 

s/Robert C. Mitchell___________  

ROBERT C. MITCHELL 

United States Magistrate Judge 

 

Dated:  June 26, 2017 

Case 2:15-cv-00676-NBF-RCM   Document 88   Filed 06/26/17   Page 32 of 32


		Superintendent of Documents
	2017-08-10T13:58:56-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




