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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

PITTSBURGH  

DUSTIN MOSER, 
 
  Plaintiff, 
 
 vs.  
 
BYUNGHAK JIN, M.D.; IRMA 

VIHLIDAL, H.C. ADMINISTRATOR; AND 

ROBERT D. GILMORE, 

SUPERINTENDENT, S.C.I. GREENE; 
 
  Defendants, 

 

)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
 

2:15-CV-01516-CB 
 

 
 

   

REPORT AND RECOMMENDATION 

 

Cynthia Reed Eddy, United States Magistrate Judge. 

 

I. RECOMMENDATION 

 

Presently before the court for disposition are the following: 

 

(1) A motion for summary judgment submitted by Defendants Robert D. Gilmore, 

Superintendent of state correctional institution (“SCI”) Greene (“Superintendent 

Gilmore”) and Irma Vihlidal, Healthcare Administrator of SCI Greene 

(“Administrator Vihlidal”) [ECF No. 109]; and 

 

(2) A motion for summary judgment submitted by Defendant Byunghak Jin, a 

physician at SCI Greene (“Dr. Jin”). 

 

For the reasons that follow, it is respectfully recommended that each motion be granted.  It 

is specifically respectfully recommended that Superintendent Gilmore and Administrator 

Vihlidal’s motion for summary judgment be granted because Moser failed to exhaust his 

Fourteenth and Eighth Amendment claims against these Defendants.  It is further respectfully 

recommended that Dr. Jin’s motion for summary judgment be granted because Moser failed to 

exhaust his Fourteenth Amendment claim and untimely filed his Eighth Amendment claim against 

Dr. Jin.   
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II. REPORT 

 

a. Background 

 

Plaintiff Dustin Moser (“Plaintiff” or “Moser”) is a state prisoner currently in the custody 

of the Pennsylvania Department of Corrections (“DOC”) currently confined at SCI Greene.  

Plaintiff commenced this civil rights action on October 21, 2015 claiming that the named officials 

and agents violated his constitutional rights under federal law during the course of his incarceration 

at SCI Greene.   

1. Moser’s Injuries and Medical Treatment at SCI Greene 

 

On or about June 20, 2012, Moser injured his left knee playing softball at SCI Greene. Dr. 

Jin’s Statement of Material Fact (“Jin SMF”) [ECF No. 118] at ¶ 5.  On that same day, he was seen 

by a nurse at SCI Greene for knee pain and reported that the pain was aggravated by bearing 

weight. Id. at ¶ 13.  Moser received crutches and a knee wrap for his knee injury. Id.  The next 

day, Moser presented to sick call and reported that he injured his left knee the day before and he 

was able to bear weight on it, but he was having pain and he heard a “popping” sound when he 

bent his knee. Id. at ¶ 14.  The treating physician’s assistant (“PA”) found medial and prepatellar 

swelling and ordered “no deformity” and opined that Moser had a medial knee injury. Id.  Moser 

was given a knee brace. Id.  On June 29, 2012, Moser again presented to sick call. Id. at ¶ 15.  He 

reported that his knee pain had improved but he had instability in his knee and his knee gave out 

when he attempted to walk. Id. at ¶ 15.  Dr. Jin examined Moser and continued Moser’s knee brace. 

Id.  Moser refused any work restrictions. Id.   

Approximately a month after Moser’s initial injury, on July 20, 2012, Moser was seen by 

Dr. Jin. Id. at ¶ 16.  Moser reported that his knee felt better but that it still “pops” out using the 

knee brace. Id.  Upon Dr. Jin’s examination, Moser’s knee caused pain on palpation and there was 
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lateral instability. Id.  Dr. Jin ordered that the knee brace be used until December 20, 2012. Id.  Dr. 

Jin planned to have Moser seen by an orthopedist by telemedicine and prescribed him Motrin. Id.   

On October 13, 2012, Moser was involved in an altercation with another inmate and was 

placed in the Restricted Housing Unit (“RHU”). Id. at ¶ 17.  Moser’s knee brace was confiscated 

on October 16, 2012 due to his placement in the RHU. Id. at ¶ 18.   

On October 29, 2012, Moser inquired as to when he was going to have his orthopedic 

consult and he was scheduled to see Dr. Jin. Id. at ¶ 19.  On that date, Moser complained of pain 

in his left knee and that his knee would “go out.” Id.  Swelling of the left knee was noted. Id.  On 

or about November 1, 2012, Moser was seen by Dr. Jin and reported that he had left knee swelling 

that started two weeks prior. Id. at ¶ 20.  Dr. Jin reported no signs of instability in the left knee and 

intended to reevaluate Moser at a later date. Id.  Moser contends that Dr. Jin told him that he would 

not reevaluate Moser until after he was released from the RHU. Pl.’s SMF [ECF No. 128] at ¶ 20.   

Plaintiff was seen at sick call on November 5, 2012 and reported that it felt like his knee 

was giving out at times. Jin SMF [ECF No. 118] at ¶ 21.  On December 10, 2012, Moser was seen 

at sick call and reported again that it felt like his knee was giving out. Id. at ¶ 22.  Upon examination 

by the PA, Moser tested positive for an anterior drawer test in which measures for internal knee 

problems. Id.  The PA also opined that Moser had a possible Anterior Cruciate Ligament (“ACL”) 

tear. 12/10/2012 Progress Notes [ECF No. 128-5 at 9].   

On January 18, 2013, Moser was seen by Dr. Jin and complained about left knee pain and 

instability. Jin SMF [ECF No. 118] at ¶ 23.  Dr. Jin found a positive drawer sign and popping. Id.  

The assessment was unstable left knee. Id.  Dr. Jin ordered physical therapy. Id.  Moser was seen 

by a physical therapist on January 24, 2013, February 7, 2013, and February 24, 2013. Id. at ¶¶ 24-

27.  At the February 24, 2013 appointment, the physical therapist recommended that Moser 
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continue using the medical limitation gym and discontinued treatment and recommended an 

orthopedic consult. Id. at ¶ 27.  On March 7, 2013, Moser saw a second physical therapist who 

wanted Moser to continue with the strength exercises because the therapist opined it would be 

beneficial. Id. at ¶ 28.  The therapist also opined that Moser could benefit from an orthopedic 

consult. Id. at ¶ 28. 

On April 8, 2013 and April 22, 2013, Moser presented to Dr. Jin because of left knee pain. 

Id. at ¶ 30.  Moser indicated that he did not want a shot in the knee, and Dr. Jin ordered a hinged 

knee brace for him. Id.  Moser was also in the physical limitations program. Id.  Moser picked up 

his new knee brace on April 24, 2013. Id. at ¶ 31.  On September 26, 2013, Moser was seen to 

renew his prescription for Motrin. Id. at ¶ 34.   

On October 1, 2013, Moser was playing volleyball and injured his left knee. Id. at ¶ 35.  

He was treated and assessed as having a recurrent injury to the left knee.  During the examination, 

the medical notes indicate that Moser reported that while he has a hinged knee brace, he does not 

wear it. Id. at ¶ 36.  Moser denies this and asserts that he always wore the brace. Pl.’s SMF [ECF 

No. 128] at ¶ 36.  An x-ray was ordered of the left knee and he was given Motrin. Jin’s SMF [ECF 

No. 118] at ¶ 35.  On December 12, 2013, Moser’s prescription for Motrin was renewed. Id. at ¶ 

37.  The next day, on December 13, 2013, Moser presented to Dr. Jin who examined Moser’s left 

knee and found it unstable. Id. at ¶ 38.  Dr. Jin noted that Moser had not had any significant 

improvement to his left knee and ordered an MRI and referred Moser to an orthopedist. Id.   

On January 30, 2014, Moser was taken for an MRI of his left knee. Id. at ¶ 40.  The results 

of the MRI showed that Moser had an ACL tear, medial minuscular tear with large joint effusion, 

probable degenerative fibrillation/fraying involving posterior horn lateral meniscus, Grade 1 

sprain involving the proximal medial collateral ligament, and posterior horn lateral meniscal tear 
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also suspected with small para meniscal cyst posteriority. 1/30/2014 Capecci Final Report [ECF 

No. 128-5 at 5].  Dr. Jin reviewed the MRI report on February 4, 2014 and stated that there was an 

ACL tear. Jin SMF at ¶ 42.  Plaintiff was seen by sick call on February 6, 204 regarding, inter alia, 

his ACL tear. Id. at ¶ 43.   

On March 7, 2014, Plaintiff was seen by an orthopedic surgeon who indicated that Moser 

would need surgery to repair his left knee injury. Id. at ¶¶ 45-48.  Moser received surgery on or 

about April 9, 2014 outside of SCI Greene, and returned on April 10, 2014. Id. at ¶¶ 49-50.  After 

his surgery, Moser remained in the infirmary for post-operative care until April 14, 2014. Id. at 

¶¶51-54.  Moser was seen on April 25, 27, May 5, 16, and 22, 2014 for routine postoperative visits. 

Id. at ¶ 55.   

On June 12, 2014, Moser was seen by a physical therapist and was given exercises to 

perform. Id. at ¶ 56.  Moser was again seen by an orthopedist to measure his left knee ACL brace 

on July 1, 2014, and was wearing his original brace. Id. at ¶ 58.  On July 10, 2014, it was reported 

that Moser’s knee range of motion was within normal limits and his strength was a “5.” Id. at ¶ 59.  

On August 14, 2014, Moser was seen by a physical therapist and reported doing well and the 

therapist allowed him to return to his janitorial job, and the physical therapist reported that Moser 

would be able to go to the regular gym. Id. at ¶ 60.  Moser was seen at the infirmary on August 22, 

2014, September 17, 2014, October 14, 2014 and October 27, 2017 for routine care. Id. at ¶ 61.   

On November 10, 2014, Moser reported having fluid on his knee and swelling for the last 

two months. Id. at ¶62.  He reported having aching pain, which subsided when he was lying down. 

Id.  The treating physician’s assistant reported a small effusion in his knee and told Moser to return 

if his knee was swollen or if there was any change in his daily activities. Id.  Moser was next seen 

by the infirmary on May 1, 2015 and it was reported that he has good muscle tone and range of 
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motion. Id. at ¶ 63.  Moser was assessed to have chronic left knee pain and degenerative joint 

disease. Id. 

2. Moser’s Grievances 

 

Moser filed two grievances: (1) Grievance #418586 on July 3, 2012 (the “July 2012 

Grievance”); and (2) Grievance #451363 on March 8, 2013 (the “March 2013 Grievance”).   

The July 2012 Grievance reflects Moser’s complaints about the injury he suffered on June 

20, 2012 and reads as follows: 

On June 20, 2012[,] I injured my left knee playing softball.  On June 21, 2012[,] I 

was called to medical and seen by a member of the medical staff. (Ms. Trimai) 

After my examination, Ms. Trimai told Dr. Jin that I have a probable torn MLC and 

would need an MRI done because an x-ray will not show soft tissue damage. 

 

On June 29, 2012[,] I was again called to medical and seen by Dr. Jin.  During the 

examination, it was made clear by visual evidence that my knee pops out of place 

and bends sideways at an abnormal angle.  Dr. Jin stated that a knee brace will be 

good enough.   

 

Obviously my knee needs to be fixed.  I believe I am entitled to adequate medical 

treatment while confined, and I am not receiving it.  I am in continuous pain due to 

this injury and my knee does not function properly.   

 

I am scheduld[sic] to see Dr. Jin in again[sic] in about a month.  However, in the 

interim I will be suffering continuous pain and will not be able to function at even 

close to normal level.  I will also have to live with the fact that not only is my knee 

not mending, but will probably worsten[sic] due to shrinkage of the ligament itself 

and cartilage damage. 

 

The relief I am seeking is to have the proper MRI be taken before further damage 

occurs, and that Dr. Jin be reprimanded for his negligent treatment of me. 

 

July 2012 Grievance [ECF No. 119-4] at 1-2.  Moser’s July 2012 Grievance was denied on July 3, 

2012, and it was indicated in the denial that Moser’s medical treatment was adequate and he would 

be seen by an orthopedist once the consult was approved by the Regional Medical Director. 

7/3/2012 Initial Review Response [ECF No. 119-4 at 3].  Moser appealed this denial on August 1, 

2012 to Superintendent Folino, which was denied on September 6, 2012. See Moser Appeal of 
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July 2012 Grievance Denial [ECF No. 119-4 at 4-5]; Facility Manager’s Appeal Response re: July 

2012 Grievance [ECF No. 119-4 at 6].  Moser appealed the denial of his appeal on September 19, 

2012 which was dismissed at the final appeal level on October 3, 2012 for the procedural reason 

that the grievance or appeal exceeded two pages. See Moser’s Appeal to the Chief Hearing 

Examiner’s Office re: July 2012 Grievance [ECF No. 119-4 at 7-10]; Final Appeal Decision re: 

July 2012 Grievance [ECF No. 119-4 at 11].    

Moser’s March 2013 Grievance complaints about his injuries incurred playing softball and 

reads as follows: 

On 6-20-2012[,] I injured my left knee playing softball.[]Since then I have seeing 

[sic] medical via sick-calls on a frequent basis. 

 

On July 20, 2012[,] Dr. Jin assessed my knee and renewed my knee brace, which 

has since been taken, he also ordered an Orthopedic Consult.[] I have never 

received the Orthopedic Consult. 

 

Since then I have submitted several more sick-calls complaining about my 

knee.[]More recently Dr. Jin had me see the physical therapist.[] The physical 

therapist examined my knee for six weeks and had me do exercises to strengthen 

the muscles around my knee.[] After the six week period, the physical therapist said 

that I have a possible torn A.C.L. and my knee is extremely lose.[sic]  He said th[a]t 

he was recommending me for an M.R.I., and stated that I needed surgery to repair 

the injury.   

 

On 3-6-13[,] I was seen by Dr.[]Jin for a sick-call I submitted on 3-5-13.  Among 

other topics, we talked about what the physical therapist recommended.[] Dr. Jin 

stated that he did not care what the physical therapist recommended.[] Dr. Jin stated 

that the physical therapist is not the physician, and that Dr. Jin is not recommending 

me for further treatment (i.e. M.R.I., surgery, orthopedic consult).[] Dr. Jin stated 

that, because I have a [l]ife sentence, I’m not going anywhere an I don’t need to do 

anything active, so I don’t need my knee repaired. 

 

Because of this I will be suffering continuous pain and will not be able to function 

at, even close to, normal level.[] I will also have to live with the fact that not only 

is my knee not mending, but will most likely worsen due to shrinkage of the 

ligament itself and cartilage damage due to my knee constantly shifting in and out. 

 

This injury, if not repaired, could result in further injury and prolonged pain.[] This 

is a potential[l]y debilitating injury.[] As such, not treating and correcting the injury 
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is an act of “Deliberate Indifference” and a violation of my Eighth Amendment 

rights that prohibits the “unnecessary and wanton infliction of pain.” . . . 

 

The relief I am seeking is to have an M.R.I. be taken and my knee be repaired before 

further damage occurs, and that the medical treatment, or lack-there-of, by 

Byunghak Jin, M.D. . . . be investigated and that he be properly reprimanded for 

his negligent treatment of me. 

 

March 2013 Grievance [ECF No. 119-5] at 1-2.  Moser’s grievance was denied on March 8, 2013, 

and it was indicated in the denial that Dr. Jin never told Moser that he did not require medical 

treatment because Moser had a life sentence. 3/8/2013 Initial Review Response re: March 2013 

Grievance [ECF No. 119-5] at 3.  Plaintiff appealed the denial on April 1, 2013 to Superintendent 

Folino, and Superintendent Folino upheld the denial of Moser’s March 2013 Grievance. See Moser 

Appeal of March 2013 Grievance Denial [ECF No. 119-5 at 4-5]; Facility Manager’s Appeal 

Response re: March 2013 Grievance [ECF No. 119-5 at 6].  Moser then appealed the denial of his 

grievance appeal on July 7, 2013 which was denied on August 9, 2013. See Moser’s Appeal to the 

Chief Hearing Examiner’s Office re: March 2013 Grievance [ECF No. 119-5 at 7-8]; Final Appeal 

Decision re: March 2013 Grievance [ECF No. 119-5 at 10-12]. 

3. Inmate Grievance System – DC-ADM-804 

 

There was an “Inmate Grievance System” in effect at the time of the issues in this case, 

and provides a multi-step administrative grievance appeal process. Jin SMF [ECF No. 118] at ¶ 

82.  Pursuant to DC-ADM 804, inmates first have to file a grievance with the Facility Grievance 

Coordinator at the facility where the events upon which the grievance is based occurred. Inmate 

Grievance System DC-ADM-804 [ECF No. 119-6 at 1-21].  In the grievance, the inmate must 

“specifically state any claims he/she wishes to make concerning violations of Department 

directives, regulations, court orders, or other law.” Id. at § 1(A)(12).  The grievance must also 

include “a statement of the facts relevant to the claim . . . [including] the date, approximate time 
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and location of the event(s) that gave rise to the grievance.” Id. at § 1(A)(11).  The grievance must 

also “identify individuals directly involved in the event(s).” Id.   

The inmate must submit the grievance to the Facility Grievance Coordinator within a 

certain time frame and if the inmate is unsatisfied with the initial review of his grievance, he may 

file an appeal of the decision to the Facility Manager within a certain time period. Id. at § 

1(A)(14);§ 2(A)(1)(a).  After the Facility Manager issues his/her opinion, the inmate may appeal 

the decision to Final Review by the Secretary’s Office of Inmate Grievance Appeals within a 

certain time period. Id. at § 2(B)(1)(b). 

b. Procedural History 

Plaintiff initiated the present civil rights action on October 21, 2015 against, inter alia, 

Superintendent Gilmore, Administrator Vihlidal and Dr. Jin.  After a round of motions to dismiss, 

the following claims against the Defendants remain: 

(1) An Eighth Amendment claim pursuant to 42 U.S.C. § 1983 against all of the 

Defendants for their alleged deliberate indifference to Moser’s serious medical needs; 

and 

(2) A Fourteenth Amendment claim pursuant to 42 U.S.C. § 1983 against all of the 

Defendants for allegedly violating Plaintiff’s equal protection rights. 

c. Standard of Review 

 

1. Pro Se Litigants 

Pro se pleadings are held to a less stringent standard than more formal pleadings drafted 

by lawyers. Estelle v. Gamble, 429 U.S. 97, 106 (1976); Haines v. Kerner, 404 U.S. 519, 520 

(1972).  As such, a pro se complaint pursuant to 42 U.S.C. § 1983 must be construed liberally, 

Hunterson v. DiSabato, 308 F.3d 236, 243 (3d Cir. 2002), so “as to do substantial justice.” Alston 
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v. Parker, 363 F.3d 229, 234 (3d Cir. 2004) (citations omitted).  In other words, if the court can 

reasonably read pleadings to state a valid claim on which the litigant could prevail, it should do so 

despite failure to cite proper legal authority, confusion of legal theories, poor syntax and sentence 

construction, or the litigant's unfamiliarity with pleading requirements. Boag v. MacDougall, 454 

U.S. 364 (1982); United States ex rel. Montgomery v. Bierley, 141 F.2d 552, 555 (3d Cir.1969) 

(petition prepared by a prisoner may be inartfully drawn and should be read “with a measure of 

tolerance”).  Notwithstanding this liberality, pro se litigants are not relieved of their obligation to 

allege sufficient facts to support a cognizable legal claim. See e.g., Taylor v. Books A Million, Inc., 

296 F.3d 376, 378 (5th Cir. 2002).  Because Plaintiff is a pro se litigant, this Court may consider 

facts and make inferences where it is appropriate. 

2. Federal Rule of Civil Procedure 56(a) 

Federal Rule of Civil Procedure 56(a) provides that summary judgment shall be granted 

“if the movant shows that there is no genuine dispute as to any material fact and the movant is 

entitled to judgment as a matter of law.”  The moving party bears the initial burden of proving the 

absence of evidence supporting the non-moving party’s claims.  Celotex Corp. v. Catrett, 477 U.S. 

317, 330 (1986); UPMC Health Sys. v. Metropolitan Live Ins. Co., 391 F.3d 497, 502 (3d Cir. 

2004). 

Once that burden has been met, the non-moving party must set forth “specific facts showing 

that there is a genuine issue for trial.” Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 

U.S. 574, 587 (1986).  To make that showing, the non-moving party must go beyond the pleadings 

and show specific facts by affidavit or by information contained in the filed documents (i.e., 

depositions, answers to interrogatories and admissions) to meet his burden of proving elements 

essential to his claim. Celotex, 477 U.S. at 322; Saldana v. Kmart Corp., 260 F.3d 228, 232 (3d 
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Cir. 2001).  The non-movant may not rely on “bare assertions, conclusory allegations or suspicions 

to show the existence of a genuine issue.” Podobnik v. U.S. Postal Serv., 409 F.3d 584, 594 (3d 

Cir. 2005) (citing Celotex, 477 U.S. at 325)). 

When considering a motion for summary judgment, the Court is not permitted to weigh the 

evidence or to make credibility determinations, but is limited to deciding whether there are any 

disputed issues and, if there are, whether they are both genuine and material. Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 255 (1986).  In addition, the Court must consider the evidence, and all 

reasonable inferences which may be drawn from it, in the light most favorable to the non-moving 

party. Matsushita, 475 U.S. at 587.  Finally, because Plaintiff is proceeding pro se, the Court will 

liberally construe his filings and employ less stringent standards than when judging the work 

product of an attorney. Erickson v. Pardus, 551 U.S. 89, 94 (2007). 

d. Discussion 

 

1. Exhaustion  

 

Dr. Jin argues that Moser failed to exhaust his administrative remedies under the Prison 

Litigation Reform Act, 42 U.S.C. § 1997e, et seq., (“PLRA”) by failing to mention any Equal 

Protection claim within the grievances, and thus he is entitled to summary judgment on Moser’s 

Equal Protection claim.  Likewise, Superintendent Gilmore and Administrator Vihlidal argue that 

Moser failed to identify them in either of their grievances, and the failure to properly identify a 

putative defendant in either of his grievances constitutes a failure to properly exhaust 

administrative remedies under the PLRA.  Each argument will be addressed separately. 

The PLRA prohibits an inmate from bringing a civil rights action under section 1983 

alleging acts of unconstitutional conduct by prison officials “until such administrative remedies as 

are available are exhausted.” 42 U.S.C. § 1997e(a).  This “exhaustion requirement applies to all 
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inmate suits about prison life, whether they involve general circumstances or particular episodes, 

and whether they allege excessive force or some other wrong.” Porter v. Nussle, 534 U.S. 516, 

532 (2002).  The United States Supreme Court has construed the PLRA as requiring “proper” 

exhaustion. Woodford v. Ngo, 548 U.S. 81, 93 (2006).  “[T]o properly exhaust administrative 

remedies prisoners must ‘complete the administrative review process in accordance with the 

applicable procedural rules,’ – rules that are defined not by the PLRA, but by the prison grievance 

process itself.” Jones v. Bock, 549 U.S. 199, 218 (2007) (quoting Woodford, 548 U.S. at 88).  

Because “prison grievance procedures supply the yardstick for measuring procedural default,” 

Spruill v. Gillis, 372 F.3d 218, 231 (3d Cir. 2004), inmates who fail to fully complete the prison 

grievance process are barred from subsequently litigating those claims in federal court. See Booth 

v. Churner, 206 F.3d 289 (3d Cir. 2000).  Moreover, district courts have no discretion to decide 

whether exhaustion should be excused. Ross v. Blake, 136 S. Ct. 1850, 1858 (2016). 

Under the PLRA, the exhaustion requirement centers on the “availab[ility] of 

administrative remedies: An inmate, that is, must exhaust available remedies, but need not exhaust 

unavailable ones.” Ross, 136 S. Ct. at 1858.  As such, “an inmate is required to exhaust those, but 

only those, grievance procedures that are capable of use to obtain some relief for the action 

complained of.” Id. at 1859 (internal quotation and citation omitted).  

In the instant matter, Plaintiff has not exhausted his administrative remedies as to his Equal 

Protection claim against Dr. Jin, or any of his claims against Superintendent Gilmore and 

Administrator Vihlidal.  DC-ADM-804 mandates that an inmate identify any individuals directly 

involved in the event(s) and “specifically state any claims he/she wishes to make concerning 

violations of Department directives, regulations, court orders, or other law.” DC-ADM-804 § 

1(A)(11)-(12) [ECF No. 119-6].  It is undisputed that Moser appealed both of his grievances to 
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final review.  Rather, Dr. Jin argues that neither grievance expressly states any equal protection 

claim, and Superintendent Gilmore and Administrator Vihlidal argue that neither grievance 

expressly names them as individuals involved in the events.  The record is clear that both of 

Plaintiff’s grievances involve allegations that Dr. Jin was deliberately indifferent to his serious 

medical needs by not sending him for an MRI and otherwise failing to provide him adequate 

medical care for his knee injury.  Neither grievance mentions any events that attempt to assert an 

equal protection claim, nor does either grievance identify Superintendent Gilmore or 

Administrator Vihlidal as individuals involved in the events giving rise to the grievance, as 

mandated by DC-ADM-804 § 1(A)(11)-(12).   

Therefore, because Moser failed to exhaust his administrative remedies under DC-ADM-

804 on these issues, it is respectfully recommended that Dr. Jin is entitled to summary judgment 

on Moser’s Fourteenth Amendment Equal Protection claim, and Superintendent Gilmore and 

Administrator Vihlidal are entitled to summary judgment on Moser’s Eighth Amendment 

deliberate indifference claim and Moser’s Fourteenth Amendment Equal Protection claim. 

2. Statute of Limitations 

Dr. Jin argues that Moser’s deliberate indifference claim is barred by the statute of 

limitations and he is therefore entitled to summary judgment. 

In section 1983 actions, the statute of limitations is borrowed from the general personal 

injury statute of limitations of the state in which it sits. See Owens v. Okure, 488 U.S. 235, 249–

51 (1989).  In Pennsylvania, the statute of limitations for personal injury actions is two years. 

Garvin v. City of Philadelphia, 354 F.3d 215, 220 (3d Cir. 2003) (citing 42 Pa. Cons. Stat. § 

5524(7)).    Therefore, Moser had two years from the time his cause of action accrued to file his 

complaint.  A cause of action under section 1983 accrues when a plaintiff knew or should have 
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known that his rights were violated. Genty v. Resolution Trust Corp., 937 F.2d 899, 919 (3d Cir. 

1991).  In other words, a cause of action accrues when “the first significant event necessary to 

make the claim suable” occurs. Lake v. Arnold, 232 F.3d 360, 366 (3d Cir. 2000). See also Oshiver 

v. Levin, Fishbein, Sedran & Berman, 38 F.3d 1380, 1386 (3d Cir. 1994) (“a claim accrues in a 

federal cause of action as soon as a potential claimant either is aware, or should be aware, of the 

existence of and source of an injury.”).   

Under the PLRA, the statute of limitations applicable to section 1983 actions are tolled 

while the prisoner exhausts the administrative remedies available to him. Wisniewski v. Fisher, 

857 F.3d 152, 158 (3d Cir. 2017). See also Carter v. Pennsylvania Dept. of Corrections, CIV A 

08-0279, 2008 WL 5250433, at *11 (E.D. Pa. Dec. 17, 2008) (“[T]he statute of limitations begins 

to run only when [a] plaintiff has exhausted his administrative remedies under the PLRA.”).  

Therefore, the statute of limitations applicable to the claims grieved in the July 2012 Grievance 

was tolled from July 3, 2012 to October 3, 2012 and the statute of limitations applicable to 

Plaintiff’s claims grieved in the March 2013 Grievance was tolled from March 8, 2013 to August 

9, 2013.   

Dr. Jin argues that the statute of limitations began to run at least by the end of Moser’s 

grievance appeals, when a final appeal decision was entered on August 9, 20131 and therefore the 

statute of limitations expired on August 9, 2015.  Dr. Jin argues that because the instant complaint 

was not filed until October 21, 2015, it was filed approximately two months late and should be 

                                                 
1  While Dr. Jin in his brief asserts that the Final Appeal Decision was made on August 3, 

2013 and the statute of limitations ran at least by August 3, 2018, this date does not appear on any 

of the Final Appeal Decision documents and it is clear from the record that the Final Appeal 

Decision of the Secretary’s Office of Inmate Grievances & Appeals was issued on August 9, 2013. 

See ECF No. 119-5 at 11.  The court will divine that Dr. Jin intended to use the date of August 9, 

2013 and not August 3, 2013 as the date the Final Appeal Decision was issued.   
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barred by the statute of limitations.  Plaintiff responds that he did not discover his injury until he 

was given an MRI on January 30, 2014, and he therefore timely filed his complaint within the two-

year statute of limitations. 

Under these principles, it was incumbent upon Plaintiff to initiate a civil action based upon 

his grievances within two years of the completion of exhaustion of the prison grievance system.  

Plaintiff’s July 2012 Grievance, which complained of the inadequate treatment of his left knee by 

Dr. Jin and requested an MRI, completed the exhaustion of the prison grievance system on October 

3, 2012.  Plaintiff’s March 2013 Grievance, which again complained of the inadequate treatment 

of his left knee, the confiscation of his knee brace, failure to receive an orthopedic consult, 

requested an MRI and surgery to repair his knee, and indicated that Dr. Jin told him he did not 

require further treatment for his knee because he is serving a life sentence, completed the 

exhaustion of the prison grievance system on August 9, 2013.  The latest possible date that Plaintiff 

could have timely filed the instant action was August 9, 2015.  However, Moser did not commence 

this action until October 21, 2015.2  Absent the applicability of some other equitable tolling 

principle, Moser’s claim against Dr. Jin is barred by the statute of limitations.      

In response, Moser asserts that the discovery rule saves his claims because Dr. Jin 

repeatedly told Moser that there was nothing wrong with his knee, so it was not until he received 

an MRI and diagnosed with a torn ACL that he actually discovered his injury. Pl.’s Resp. Br. [ECF 

No. 126] at 7-8.3   

                                                 
2  This date was calculated giving Moser the benefit of the prisoner mailbox rule. 

 
3  Plaintiff also mentions that he “still is not in possession of the specially fitted knee brace 

that was fitted and ordered on July 1, 2014[,]” Pl.’s Resp. Br. [ECF No. 126] at 7, however, the 

record is clear that Plaintiff did not file a grievance as to not receiving this knee brace and any 

claim stemming therefrom has not been properly exhausted. See 42 U.S.C. § 1997e(a). 
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Under Pennsylvania law, “in some circumstances, although the right to institute suit may 

arise, a party may not, despite the exercise of due diligence, reasonably discovery that he has been 

injured.” Crouse v. Cyclops Industries, 560 Pa. 394, 745 A.2d 606, 611 (2000).  Under these 

circumstances, the “discovery rule” tolls the statute of limitations “until the complaining party 

knows or reasonably should know that he has been injured and that his injury has been caused by 

another party’s conduct.” Id. at 745 A.2d at 611.  Moser cannot benefit from the discovery rule, 

however, because reasonable minds could not differ that he knew that Dr. Jin was allegedly 

inadequately treating his knee injury as early as July 3, 2012 when Moser filed his initial grievance 

complaining of Dr. Jin’s inadequate treatment of his knee and at least by March 8, 2013 when 

Moser filed a second grievance after Dr. Jin told him he would not receive any more treatment for 

his knee because he was serving a life sentence. See Debiec v. Cabot Corp., 352 F.3d 117, 129 (3d 

Cir. 2003) (“where the facts are so clear that reasonable minds cannot differ, the commencement 

period may be determined as a matter of law.”).   

Likewise, the record is clear that there is no basis to apply equitable tolling principles to 

Moser’s deliberate indifference claim against Dr. Jin.  “Equitable tolling functions to stop the 

statute of limitations where the claim’s accrual date has already passed.” Oshiver, 38 F.3d at 1387.  

Equitable tolling may be proper in the following circumstances: “(1) where a defendant actively 

misleads a plaintiff with respect to [his] cause of action; (2) where the plaintiff has been prevented 

from asserting [his] claim as a result of other extraordinary circumstances; or (3) where the plaintiff 

asserts her claims in a timely manner but has done so in the wrong forum.” Lake, 232 F.3d at 370 

n. 9.  In this case, only the first scenario is applicable, as Moser alleges that Dr. Jin told Plaintiff 

there was nothing wrong with his knee.  “Under Pennsylvania’s fraudulent concealment doctrine, 

the statute of limitations is tolled where the defendant undertakes an ‘affirmative and independent 
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act of concealment that would prevent the plaintiff from discovering the injury despite the exercise 

of reasonable diligence.’” Brown v. Buck, 614 Fed. Appx. 590, 593 (3d Cir. 2015) (citing Bohus 

v. Beloff, 950 F.2d 919, 926 (3d Cir.1991)).   

Even assuming that Dr. Jin told Moser that nothing was wrong with his knee, Dr. Jin’s 

alleged statements do not conceal Moser’s injury or its cause.  Moser knew that Dr. Jin was 

inadequately treating his injured knee as early as July 3, 2012 when Moser filed his initial 

grievance complaining about the same and at least by March 8, 2013 when Moser filed a second 

grievance after Dr. Jin told him he would not receive any more treatment for his knee because he 

was serving a life sentence.  Therefore, the doctrine of fraudulent concealment does not apply and 

Moser has provided no other justification for tolling the statute of limitations.  Accordingly, it is 

respectfully recommended that summary judgment be granted in Dr. Jin’s favor for Moser’s 

deliberate indifference claim, as this claim is barred by the statute of limitations.    

e. Conclusion 

 

Based on the foregoing, it is respectfully recommended that both Superintendent Gilmore 

and Administrator Vihlidal’s motion for summary judgment and Dr. Jin’s motion for summary 

judgment be granted.  It is specifically respectfully recommended that Superintendent Gilmore and 

Administrator Vihlidal’s motion for summary judgment be granted because Moser failed to 

exhaust his Fourteenth and Eighth Amendment claims against these Defendants.  It is further 

respectfully recommended that Dr. Jin’s motion for summary judgment be granted because Moser 

failed to exhaust his Fourteenth Amendment claim and untimely filed his Eighth Amendment 

claim against Dr. Jin.  Because the undersigned recommends granting summary judgment for 

Moser’s failure to exhaust and failure to timely initiate this action, the remainder of Defendants’ 

arguments will not be addressed. 
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Any party is permitted to file Objections to this Report and Recommendation to the 

assigned Untied States District Judge. In accordance with 28 U.S.C. § 636(b), Fed.R.Civ.P. 6(d) 

and 72(b)(2), and LCvR 72.D.2, Plaintiff, because he is a non-electronically registered party, must 

file objections, if any, to this Report and Recommendation by February 26, 2018, and Defendants, 

because they are electronically registered parties, must file objections, if any, by February 21, 

2018.  Failure to file timely objections will constitute a waiver of any appellate rights. Brightwell 

v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir. 2011). 

 

 

Dated: February 7, 2018     Respectfully submitted, 

        s/Cynthia Reed Eddy   

        Cynthia Reed Eddy 

        United States Magistrate Judge 

 

 

cc:  Honorable Cathy Bissoon 

 United States District Judge 

 via electronic filing 

 

 DUSTIN MOSER  

 GJ-3837  

 S.C.I. Greene  

 175 Progress Drive  

 Waynesburg, PA 15370 

 

 

 

 Counsel for Defendants via CM/ECF electronic filing 

 

 

 

Case 2:15-cv-01516-CB-CRE   Document 134   Filed 02/07/18   Page 18 of 18


		Superintendent of Documents
	2018-03-13T21:30:07-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




