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) 
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) 
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) 

) 

) 
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)

) 

  

 

Civil Action No. 16-205 

Judge David Stewart Cercone 

Chief Magistrate Judge Maureen P. Kelly 

 

 

 

Re: ECF No. 31 

 

 REPORT AND RECOMMENDATION 

 

I. RECOMMENDATION 

 

Plaintiffs, Jay H. Johnson (“Johnson”) and United Towing Service, LLC (“United”) 

(collectively, “Plaintiffs”), initiated this suit against Defendants Brian Bradford (“Bradford”), a 

Braddock Hills police officer, and the Borough of Braddock Hills (“the Borough”) (collectively, 

“Defendants”), after Bradford citied Johnson for twenty-seven violations of the Pennsylvania 

Motor Vehicle Code (“MVC”) over a six-month period in 2013. 

Presently before the Court is a Motion for Summary Judgment submitted on behalf 

Defendants.  ECF No. 31.  For the reasons that follow, it is respectfully recommended that the 

Motion be granted. 

II. REPORT 

 A. FACTUAL AND PROCEDURAL BACKGROUND 

 The facts of this case are largely undisputed. 

 Johnson is the sole member of United, which is located in Pittsburgh, Pennsylvania and is 

in the business of repossessing vehicles and equipment.  ECF No. 1 ¶¶ 3, 4. 
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 Beginning in January of 2013, Bradford began to issue a series of citations to Johnson for 

violating of the MVC.1  Specifically, Johnson was issued two citations on January 30, 2013, for 

violating 75 Pa. C.S. § 4303(b) (General Lighting Requirements-Rear Lighting) and § 4573 

(Identification of Certain Vehicles).  Id. ¶ 13.  On February 16, 2013, Bradford issued two more 

citations for the same MVC violations.  Id. ¶ 19.  On March 27, 2013, Johnson received four 

more citations for MVC violations: § 1311(b) (Registration Card to be signed and Exhibited on 

Demand); § 1511 (Carrying and Exhibiting Driver’s License on Demand); § 4905(e) (Safety 

Requirements for Towed Vehicles/Obstruction of Lighting Equipment); and § 6308(a) 

(Investigation by Police Officer).  Id. ¶ 23.  Bradford subsequently cited Johnson on April 25, 

2013, May 14, 2013, twice on May 28, 2013, and again on June 5, 2013 for violating the same 

four sections of the MVC: § 4905(e) (Safety Requirements for Towed Vehicles/Obstruction of 

Lighting Equipment); § 4573 (Identification of Certain Vehicles); § 4903(a) (Securing Loads in 

Vehicles); and § 1115(b) (Correction of Certificate of Title).  Id. ¶¶ 26, 32, 38, 42, 48.  Finally, 

on June 6, 2013, Bradford issued three citations to Johnson for violations of § 4905(e) (Safety 

Requirements for Towed Vehicles/Obstruction of Lighting Equipment); § 4573 (Identification of 

Certain Vehicles); and § 4903(a) (Securing Loads in Vehicles).  Id. ¶ 54. 

 Johnson alleges that, with the exception of the citations issued on March 27, 2013, all of 

the citations were issued by Bradford through the mail without having made a traffic stop.  Id. ¶¶ 

13-14, 19-20, 26-27, 32-33, 38-39, 42-43, 48-49, 54-55.  Johnson also contends that he was not 

even driving his truck on January 30, 2013, February 16, 2013 or May 28, 2013, and that 

Bradford also issued citations to Anthony Shidel, an independent contractor for United who 

                                                 
1 Although not alleged in the Complaint, Johnson testified at his deposition that Bradford also citied him for 

violations of the MVC in November of 2012.  ECF No. 34-1 at 26. 
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drove United’s truck, on February 16, 2016, for the same infractions he cited Johnson for at the 

same time and place.  ECF No. 40 ¶¶ 12, 13, 36, 58; ECF No. 43 ¶¶ 12, 13, 36, 58. 

 Nevertheless, it appears that after the first set of citations were issued on January 30, 

2013, a hearing was held before an Allegheny County magisterial district judge following which 

Johnson was found guilty of the two traffic violations.  ECF No. 1 ¶ 17.  Johnson subsequently 

filed summary appeals to the Court of Common Pleas of Allegheny County.  Id. ¶ 18.  With 

respect to the subsequent citations issued on February 16, 2013, April 25, 2013 and May 14, 

2013, it appears that, after inquiring whether Johnson intended to file summary appeals, the 

magisterial district judge declined to hold a hearing but merely found Johnson guilty of the 

citations so that the matters would be resolved on appeal.  Id. ¶¶ 21-22, 30-31, 36-37.  With 

respect to the citations issued on May 28, 2013, June 5, 2013 and June 6, 2013, however, 

hearings were held before the Magistrate Judge who found Johnson guilty of all the cited 

infractions.  Id. ¶¶ 46, 52, 60.  Those convictions were also appealed by Johnson and 

subsequently consolidated with Johnson’s other appeals.  Id. ¶¶ 47, 53, 61, 62.  On December 11, 

2013, a hearing was held in the Court of Common Pleas of Allegheny County at which time four 

of the twenty-seven citations were withdrawn and the Johnson’s appeals of the remaining 

twenty-three citations were sustained.  Id. ¶¶ ECF No. 33 ¶¶ 5, 6; ECF No. 38 ¶¶ 5, 6.  

 In also appears that, in addition to the traffic citations issued to Johnson on March 27, 

2013, Bradford also arrested Johnson for terroristic threats in violation of 18 Pa. C.S. § 2706(a).  

The charge stemmed from a confrontation between Bradford and Johnson after Bradford 

followed Johnson onto United’s premises and would not let Johnson exit the truck to use the 

restroom.  Johnson eventually got out of the truck “out of necessity” at which point Johnson 

called Bradford a “mother fucking faggot” and a “faggot” and invited Bradford to engage in a 
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fight to settle their differences right then.2  ECF No. 33 ¶¶ 8-10; ECF No. 38 ¶¶ 8-10; ECF No.  

40 ¶¶ 23, 24, 26; ECF No. 43 ¶¶ 23, 24, 26.  Johnson was later tried and convicted of terroristic 

threats in the Court of Common Pleas of Allegheny County.  ECF No. 33 ¶ 11; ECF No. 38 ¶ 11. 

 Johnson filed the instant Complaint on February 25, 2016, ECF No. 1, bringing claims 

against Bradford for malicious prosecution in violation of his rights provided by the Sixth 

Amendment to the United States Constitution (Count I); for violating his liberty interests as 

provided by the Fourteenth Amendment to the Constitution (Count II); a First Amendment 

retaliation claim (Count III); and state law claims for malicious prosecution (Count IV) and 

abuse of process (Count V).  At Count VI of the Complaint, Johnson has also brought a claim 

against the Borough under a theory of municipal liability. 

 Defendants filed a Partial Motion to Dismiss on April 25, 2016, ECF No. 7, following 

which, Johnson agreed to withdraw Count II of the Complaint regarding the violation of his 

liberty interests provided by the Fourteenth Amendment and the Motion was granted as to Count 

I relative to his Sixth Amendment malicious prosecution claim.  ECF No. 12.  Defendants have 

now moved for summary judgment on the remaining claims brought at Counts III, IV, V and VI 

of the Complaint for retaliation in violation of the First Amendment, state law claims for 

malicious prosecution and abuse of process, and municipal liability.  ECF No. 31.  Plaintiffs 

responded to Defendants’ Motion for Summary Judgment on May 12, 2017, and on May 26, 

2017, Defendants filed a reply brief.  ECF Nos. 37, 42.  Accordingly, the Motion is ripe for 

review. 

                                                 
2 Although Bradford states in the affidavit of probable caused relative to Johnson’s arrest for terroristic threats that 

Johnson stated that he knew where Bradford lived and would come take care of Bradford after he took his badge and 

gun off, ECF No. 34-10 at 7, Johnson denied making the statement at his deposition but testified that he merely told 

Bradford to take his gun and badge off right then so they could “settle it right here.”  ECF No. 34-1 at 11. 
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B. STANDARD OF REVIEW 

Rule 56 of the Federal Rules of Civil Procedure provides that: “The court shall grant 

summary judgment if the movant shows that there is no genuine dispute as to any material fact 

and the movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  An issue of 

material fact is in genuine dispute if the evidence is such that a reasonable jury could return a 

verdict for the nonmoving party.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  

See Doe v. Abington Friends Sch., 480 F.3d 252, 256 (3d Cir. 2007) (“A genuine issue is present 

when a reasonable trier of fact, viewing all of the record evidence, could rationally find in favor 

of the non-moving party in light of his burden of proof”).  Thus, summary judgment is warranted 

where, “after adequate time for discovery and upon motion . . . a party . . . fails to make a 

showing sufficient to establish the existence of an element essential to that party's case, and on 

which that party will bear the burden of proof at trial.”  Marten v. Godwin, 499 F.3d 290, 295 

(3d Cir. 2007), quoting Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).   

The moving party bears the initial burden of demonstrating to the court that there is an 

absence of evidence to support the non-moving party’s case.  Celotex Corp. v. Catrett, 477 U.S. 

317, 322 (1986).  See Conoshenti v. Pub. Serv. Elec. & Gas Co., 364 F.3d 135, 140 (3d Cir. 

2004).  “[W]hen the moving party has carried its burden under Rule 56(c), its opponent must do 

more than simply show that there is some metaphysical doubt as to the material facts . . . . Where 

the record taken as a whole could not lead a rational trier of fact to find for the nonmoving party, 

there is no genuine issue for trial.”  Scott v. Harris, 550 U.S. 372, 380 (2007), quoting Matsushita 

Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986). 

In deciding a summary judgment motion, a court must view the facts in the light most 

favorable to the nonmoving party and must draw all reasonable inferences, and resolve all doubts 
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in favor of the nonmoving party.  Matreale v. N.J. Dep’t of Military & Veterans Affairs, 487 

F.3d 150, 152 (3d Cir. 2007); Woodside v. Sch. Dist. of Phila. Bd. of Educ., 248 F.3d 129, 130 

(3d Cir. 2001).  

C. DISCUSSION 

 1. First Amendment Retaliation Claim (Count III) 

 As previously discussed, Johnson has brought a First Amendment retaliation claim 

against Bradford at Count III of the Complaint, alleging that Bradford repeatedly issued citations 

to him in retaliation for the “comments” and/or “statements” he made to Bradford on March 27, 

2013.  See ECF No. 1 ¶¶ 68, 76, 91. 

      It is well established that “retaliation for the exercise of constitutionally 

protected rights is itself a violation of rights secured by the Constitution 

actionable under § 1983.” White v. Napoleon, 897 F.2d 103, 111–12 (3d 

Cir.1990). The First Amendment bars retaliation for protected speech. See 

Crawford–El v. Britton, 523 U.S. 574, 592 . . . (1998); Milhouse v. Carlson, 

652 F.2d 371, 373–74 (3d Cir. 1981). Proof of a retaliation claim requires 

that plaintiffs demonstrate (1) they engaged in protected activity, (2) they 

were subjected to adverse actions by a state actor, and (3) the protected 

activity was a substantial motivating factor in the state actor's decision to 

take adverse action. Rauser v. Horn, 241 F.3d 330, 333 (3d Cir. 2001) 

(quoting Mt. Healthy Bd. of Educ. v. Doyle, 429 U.S. 274, 287 . . . (1977)). 

 

Doe v. Cape Henlopen Sch. Dist., 759 F. Supp. 2d 522, 530 (D. Del. 2011).  See Thomas v. 

Independence Twp., 463 F.3d 285, 296 (3d Cir. 2006), abrogated on other grounds by Ashcroft 

v. Iqbal, 556 U.S. 662 (2009). 

 Defendants argue that Johnson’s retaliation claim is subject to summary judgment 

because he is unable to demonstrate that he engaged in protected activity.  More specifically, 

Defendants argue that Johnson’s statements to Bradford, telling him to take his badge and gun 

off and challenging him to a fight, constitute fighting words that are not protected by the First 

Amendment. 
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Johnson, apparently conceding that his comments in this regard constitute fighting words 

and are not protected by the First Amendment, argues that the statements upon which his First 

Amendment claim is based is not the threat to engage Bradford in a fight but rather his calling 

Bradford a “mother fucking faggot.”  Relying largely on Johnson v. Campbell, 332 F.3d 199 (3d 

Cir. 2003), Johnson argues that because mere name calling is protected speech, summary 

judgment should be denied. 

In Johnson, the United States Court of Appeals for the Third Circuit found that “[t]he 

unprotected category of speech called fighting words is an extremely narrow one,” and that “[t]o 

be punishable, words must do more than bother the listener; they must be nothing less that ‘an 

invitation to exchange fisticuffs.’”  Id. at 212.  Clearly, Johnson calling Bradford a “mother 

fucking faggot,” while profane and perhaps bothersome to Braford, is not an invitation to 

exchange fisticuffs.  The Court in Johnson, however, went on to further define what constitutes 

protected speech with respect to profane words, stating that “those words alone, unaccompanied 

by any evidence of violent arousal, are not ‘fighting words’ and are therefore protected speech.  

Id. (emphasis added).  See Huff v. Cheltenham Twp., No. 14-5555, 2015 WL 4041963, at *5 

(E.D. Pa. July 1, 2015), citing Commonwealth v. Hock, 728 A.2d 943, 946 (Pa. 1999) (“the 

Pennsylvania Supreme Court has found that mere profane remarks to police, without more, do 

not constitute fighting words”).  See also Clifton v. Borough of Eddystone, 824 F. Supp. 2d 617, 

625 (E.D. Pa. 2011). 

Here, although it is clear that Johnson’s name calling, standing alone, does not constitute 

fighting words and thus is protected speech, it is also clear that Johnson’s remarks did not stand 

alone but were accompanied by “evidence of violent arousal.”  Indeed, Johnson not only testified 

that “this whole thing evolves [sic] around . . . the incident where Bradford arrested me for 
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terroristic threats,” ECF No. 34-1 at 7, but he also testified that the threat to fight, which he 

concedes constitutes unprotected fighting words, and calling Bradford a profane name occurred 

during the same conversation on March 27, 2013, within seconds of each other.  Id. at 11.3  

Specifically, Johnson testified that after Bradford told him to get back in his truck, Johnson twice 

told Bradford, “ain’t going to happen faggot,” and then immediately said, “you want to take the 

badge and gun off, we’ll settle it right here, right now.”  Id.  The fighting words uttered by 

Johnson therefore cannot be divorced from the conversation or, stated differently, Johnson 

cannot cherry pick the comments he made during a single event to support his First Amendment 

claim.  

In this manner, it is also evident that Johnson is unable to show a causal connection 

between his calling Bradford a “mother fucking faggot” and Bradford issuing the subsequent 

citations.  Because the name calling and the terroristic threats were made at the same time it 

cannot be said that Bradford issued the subsequent citations to Johnson based solely on his name 

calling. 

Indeed, the only evidence of record that speaks to causation is Johnson’s testimony at his 

deposition wherein he was specifically asked what the basis was for his allegation that the 

citations Bradford issued against him after March 27, 2013, were in retaliation for the remarks 

Johnson made on that date.  In response, Johnson merely stated that Bradford “ramped it up after 

that.  He starts sending me tickets when I’m not even in the truck,” and issued even more 

citations.  ECF No. ECF No. 34-1 at 37.  The record shows, however, that Bradford had already 

issued multiple citations against Johnson three times before the March 27, 2013 incident – in 

November of 2012, on January 30, 2013, and on February 16, 2013 -- including one time when 

                                                 
3 Moreover, it is notable that Bradford did not charge Johnson with disorderly conduct for using profanity but only 

charged him with making terroristic threats. 
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Johnson also claims he was not in his truck.  ECF No. 1 at 3-4; ECF No. 34-1 at 18, 26.  The fact 

that Bradford issued subsequent citations on five other occasions (the first time being almost one 

month later on April 25, 2013) for the same alleged violations does not suggest that Bradford 

“ramped it up” or that he did so because of Johnson’s remarks made to him on March 27, 2013.  

See ECF No. 1 at 5. 

Moreover, it is clear from Johnson’s other deposition testimony that the citations were 

not issued in retaliation for Johnson’s speech at all.  In addition to recounting that Bradford had 

issued multiple citations to him on three occasions prior to March 27, 2013, Johnson testified 

that Bradford issued the citations because he had a vendetta against Johnson for not listening to 

him and to teach Johnson respect for the law; that Bradford was issuing as many citations as 

possible to generate revenue; and that Bradford has a history of issuing malicious and harassing 

tickets.  ECF No. 34-1 at 21, 23-25, 38.  Based on this record there is simply no evidence from 

which a reasonable factfinder could conclude that Johnson’s statements to Bradford, even those 

that enjoy First Amendment protection, were a substantial motivating factor in Bradford’s 

issuing the citations of which Johnson complains.  Accordingly, Johnson is unable to succeed in 

his First Amendment Retaliation claim against Bradford and Defendants’ Motion for Summary 

Judgment is properly granted as to Count III of the Complaint. 

 2. Municipal Liability (Count VI) 

At Count VI of the Complaint, Johnson seeks to hold Braddock Borough liable for 

Bradford’s alleged constitutional violation.  Because the Court has found that Braddock’s actions 

did not run afoul of the First Amendment it follows that the Borough cannot be held liable either.  

See City of Los Angeles v. Heller, 475 U.S. 796, 799 (1986) (“[i]f a person has suffered no 

constitutional injury at the hands of the individual police officer, the fact that the departmental 

Case 2:16-cv-00205-DSC-MPK   Document 48   Filed 11/30/17   Page 9 of 11



10 

 

regulations might have authorized the use of constitutionally excessive force is quite beside the 

point”); Marable v. West Pottsgrove Twp., 176 F. App’x 275, 283 (3d Cir. 2006) (“[w]e further 

note that a municipality may not incur Monell liability as a result of the actions of its officers 

when its officers have inflicted no constitutional injury”); Williams v. Borough of West Chester, 

Pa., 891 F.2d 458, 467 (3d Cir. 1989) (having “determined that the plaintiffs have no viable 

claim against any individual officer, they cannot have a Monell claim against West Chester”).  

As such, Defendants’ Motion for Summary Judgement is properly granted as to Count VI of the 

Complaint. 

 3.  State Law Claims (Counts IV & V) 

Having found that Johnson is unable to sustain his First Amendment retaliation claim 

against Defendants it appears that only state law claims for malicious prosecution and abuse of 

process brought at Counts IV and V of the Complaint remain.  Where all claims over which the 

Court has original jurisdiction have been dismissed, however, the district court may decline to 

exercise supplemental jurisdiction over the remaining claims.  28 U.S.C. § 1367(c)(3).  Although 

declining to exercise jurisdiction is within the discretion of the district court, the Court of 

Appeals for the Third Circuit has held that, absent extraordinary circumstances, “pendent 

jurisdiction should be declined where the federal claims are no longer viable.”  Shaffer v. Bd. of 

Sch. Dir. Albert Gallatin Area Sch. Dist., 730 F.2d 910, 912 (3d Cir. 1984) (citations omitted).  

See Noble v. Gaston, No, 08-348, 2009 WL 198252, at *5 (W.D. Pa. Jan. 27, 2009).  

Here, there do not appear to be any extraordinary circumstances surrounding this case 

which would warrant the exercise of supplemental jurisdiction over Johnson’s state law claims 

and, thus, the Court should decline to do so. 
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D. CONCLUSION 

 For the foregoing reasons, it is respectfully recommended that Defendants’ Motion for 

Summary Judgment, ECF No. 31, be granted. 

 In accordance with the Magistrate Judges Act, 28 U.S.C. § 636(b)(1), and Local Rule 

72.D.2, the parties are permitted to file written objections in accordance with the schedule 

established in the docket entry reflecting the filing of this Report and Recommendation.  Failure 

to timely file objections will waive the right to appeal.  Brightwell v. Lehman, 637 F.3d 187, 193 

n.7 (3d Cir. 2011).  Any party opposing objections may file their response to the objections 

within fourteen (14) days thereafter in accordance with Local Civil Rule 72.D.2. 

      Respectfully submitted, 

 

      /s/ Maureen P. Kelly                 

      MAUREEN P. KELLY                                                                                                                                

      CHIEF UNITED STATES MAGISTRATE JUDGE 

 

Dated: November 30, 2017 

 

cc: The Honorable David Stewart Cercone 

 United States District Judge 

 All counsel of record by Notice of Electronic Filing 
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