
IN THE UNITED STATES DISTRICT COURT 

 FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

KIM MONTGOMERY,   ) 

Plaintiff, ) 

) 

vs     ) Civil Action No. 16-248 

) Judge Cercone 

CITY OF PITTSBURGH,   ) Magistrate Judge Mitchell  

Defendant.  ) 

 

I. Recommendation 

It is respectfully recommended that the Motion for Summary Judgment filed by the 

defendant (ECF No. 27) be granted. 

II. Report 

Plaintiff, Kim Montgomery, brings this action against Defendant, the City of Pittsburgh, 

alleging claims of racial discrimination under Title VII of the Civil Rights Act of 1964, 42 

U.S.C. §§ 2000e to 2000e-17 (Title VII) and the Pennsylvania Human Relations Act, 43 P.S. 

§§ 951-63 (PHRA).  Plaintiff contends that the City improperly placed her on administrative 

leave, allegedly based on an investigation into potential criminal activity, and that while she was 

on leave she was subjected to an environment which ultimately resulted in her constructive 

discharge as of January 24, 2014 from her position as an account clerk. 

Currently pending before the Court is a motion for summary judgment, filed by 

Defendant.  Plaintiff has filed a brief in opposition and Defendant has filed a reply brief.  For the 

reasons that follow, the motion should be granted. 

Facts 

Defendant states that, shortly before February 22, 2013, then Director of Public Safety 

Michael Huss received information about potential financial and legal improprieties in the 

Bureau of Police’s Office of Personnel and Finance.  Plaintiff and three other City employees 
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were identified by Huss as people who might have access to any financial accounts and/or 

documents that may be relevant to the criminal investigation.  Plaintiff and her daughter, Tonya 

Montgomery-Ford, were also identified by Huss as City employees who may have been involved 

in a private business called D&T Enterprises, which had entered into contracts with the City in 

violation of City Code § 161.17.  This section (“Contract interest of City Officials, Officers and 

Employees”) provides: 

No contract shall be made with any City elected or appointed official, officer or 

employee, or with any corporation, partnership or other nongovernmental entity 

of which he or she is a member. If any official, officer or employee should, during 

his or her term of office or employment, knowingly acquire a proprietary or 

pecuniary interest in any contract, he or she shall forfeit his or her office or 

employment. 

 

On February 22, 2013, the City (as decided by Director Huss) placed Plaintiff and the three other 

employees, including Plaintiff’s daughter, on paid administrative leave. (Def.’s Answers Pl.’s 

Interrog. Nos. 6-10.)1 

Plaintiff states that, on or about February 21, 2013, she was instructed to meet with 

Director Huss, Acting Chief of Police Regina McDonald and Mayor Luke Ravenstahl in a 

conference room. (Montgomery Dep. 113:21-114:23.)2  While Mayor Ravenstahl remained 

inside, Director Huss and Chief McDonald met Plaintiff in the hallway outside of the conference 

room, where Chief McDonald then handed her a letter informing her that she had been placed on 

paid administrative leave, effective immediately. (Pl’s App. Ex. C.)3 

Prior to this moment, Plaintiff had never been disciplined for any improper or illegal 

behavior during her 38-year-long tenure with the City. (Montgomery Dep. 132:9-11.) When 

Plaintiff asked Director Huss and Chief McDonald why she was being placed on administrative 

                                                 
1 Def.’s App. (ECF No. 30) Ex. 1. 
2 ECF No. 40. 
3 ECF No. 38. 
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leave, Director Huss and/or Chief McDonald directed her to “ask your union.” (Id. at 114:5-8; 

McDonald Dep. 30:15-21.4) 

 Plaintiff indicates that Huss testified that Sandy Ganster, the Manager of Personnel and 

Finance, implicated a group of people in various illegal activities within the Bureau of Police’s 

Office of Personnel and Finance. (Huss Dep. 9:6-10:2.)5 Director Huss was unable to provide 

specific information about Plaintiff’s alleged involvement in any financial or legal improprieties. 

(Id. at 10:15-16:16).  Director Huss testified that, although Ganster informed him that Plaintiff 

was involved with D&T Enterprises, he did not know whether Plaintiff was an owner or an 

employee of D&T Enterprises, what Plaintiff’s involvement with the company actually was, or 

what specifically Ganster had alleged regarding Plaintiff’s involvement. (Id. at 36:24-38:5.) 

Director Huss also testified he would not have known Plaintiff’s role within the company at the 

time of Plaintiff’s suspension, and that Ganster never indicated that Plaintiff’s involvement in 

D&T Enterprises was a violation of the City Code. (Id. at 21:22-22:5, 117:6-18.) 

 Plaintiff also contends that Huss was not the sole decision maker regarding placing her 

and others on administrative leave.  Director Huss testified that Mayor Ravenstahl and Chief 

McDonald were involved in the decision to suspend Plaintiff, and that Chief McDonald 

recommended the Plaintiff for suspension. (Huss Dep. 113:2-19). By contrast, Chief McDonald 

testified that Mayor Ravenstahl and Director Huss instructed her to suspend the Plaintiff, along 

with three other employees, including Ganster, pending the federal investigation into former 

Chief of Police Nathan Harper. (McDonald Dep. 9:5-10:10.) 

Plaintiff did not receive any information as to the reason for her placement on 

administrative leave at the time of her suspension. (McDonald Dep. 29:7-16; Huss Dep. 111:7-

                                                 
4 ECF No. 38 Ex. B. 
5 ECF No. 38 Ex. A. 
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24.)  Ganster, Tamara Davis and Plaintiff’s daughter, Tonya Montgomery-Ford, were also placed 

on paid administrative leave on or about February 21, 2013. Plaintiff states that, later that same 

day, she watched a news report wherein Chief McDonald stated that several City employees had 

been placed on administrative leave pending an ongoing federal investigation. (Montgomery 

Dep. 116:1-17.) 

At the time that Plaintiff was placed on administrative leave, the Federal Bureau of 

Investigation (“FBI”) was investigating alleged improprieties and illegalities committed by Chief 

Harper in connection with the Bureau of Police’s Special Events Office. (ECF No. 30 Answer 

No. 5.) This investigation eventually led to Chief Harper’s conviction, and the conviction of 

other individuals connected to the Office of Personnel & Finance, for various federal crimes 

involving the improper usage of an unauthorized account and the misappropriation of monies 

earmarked for special events and secondary employment payments. (Id.; Montgomery Dep. 

23:17-24:7.) 

On or about February 21, 2013, the same day that she was placed on administrative leave, 

Plaintiff requested information regarding her employment status from Henry Hurt, president of 

her union, AFSCME, in furtherance of the instructions she had received from Chief McDonald 

and/or Director Huss. (Pl.’s Answer Def.’s Interrog. No. 116; Montgomery Dep. 73:13-74:13.) 

Hurt assured her that he would “look into it,” but he retired approximately one month later, 

without further response to Plaintiff’s request for information. 

Sometime in March of 2013, Plaintiff’s attorney, Michael J. Machen (“Machen”), 

contacted the U.S. Attorney’s Office. (Montgomery Dep. 48:20-49:14; ECF No. 38 Ex. E.) At 

that time, a representative of the U.S. Attorney’s Office informed Machen that Plaintiff was not 

                                                 
6 ECF No. 30 Ex. 3. 
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under federal investigation. (Montgomery Dep. 49:10-14.) 

Sometime in April of 2013, Plaintiff requested information regarding her employment 

status from AFSCME’s new president, Claudia Smith. (ECF No. 30 Ex. 3; Montgomery Dep. 

74:14-76:7, 46:22-48:19.) Plaintiff also requested that Smith file a grievance on her behalf. 

(Montgomery Dep. 78:11-80:8.) 

Later that same day, Smith informed the Plaintiff that she could not provide her with the 

requested information at the direction of Stephanie Eggar, attorney for the City of Pittsburgh, 

pending the federal investigation into the Bureau of Police. (ECF No. 30 Ex. 3; Montgomery 

Dep. 74:14-76:7, 46:22-48:19.) Plaintiff did not have any further communication with Smith 

after this conversation, nor did Smith ever contact the Plaintiff regarding reinstatement or file a 

grievance on the Plaintiff’s behalf. (ECF No. 30 Ex. 3; Montgomery Dep. 78:11-80:8.) 

Plaintiff asserts that, for months after she was placed on administrative leave, 

representatives of the City, specifically Chief McDonald, Director Huss, Mayor Ravenstahl and 

Mayor Peduto, provided information to various media sources indicating that she was under 

federal investigation. (Montgomery Dep. 89:3-92:19, 97:17-98:8; McDonald Dep. 38:21-42:19; 

Huss Dep. at 78:8-79:3.) This information was published in both print and broadcast 

media outlets. (ECF No. 30 Ex. 5.)  Defendant responds that the reports Plaintiff cites were not 

authored by City officials. 

Chief McDonald testified that she decided to publicly release the names of the suspended 

City employees to the media because it would remove “a cloud” from those individuals in the 

Office of Personnel & Finance “who may not have been involved” in the federal investigation 

and that she did so with the understanding that releasing their identities would be harmful to the 

named individuals. (McDonald Dep. 41:6-13.) 
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Chief McDonald further testified that it is not standard City policy to release names of 

suspended employees and that she was unaware of any improper actions by the Plaintiff at the 

time she released her name to the press. (Id. at 40:3-19, 42:21-43:1.) 

Plaintiff asserts that, for approximately eleven months, various print and broadcast media 

outlets published information that indicated that she was subject to the FBI’s investigation into 

the Bureau of Police. (ECF No. 30 Ex. 5).  Plaintiff states that, sometime in January of 2014, 

Mayor Peduto was interviewed by a local broadcast media station about the ongoing federal 

investigation. (Montgomery Dep. 97:17-98:8). During this interview, Mayor Peduto indicated 

that the suspended employees would not be returned to their positions with the City until the 

investigation was complete. 

Defendant states that, on January 24, 2014, while still on administrative leave, Plaintiff 

retired from her employment with the City. (Montgomery Dep. 96-97, 121-28.)7  Plaintiff asserts 

that she was constructively discharged.  She testified that she was under stress of not knowing 

why it was continually said that she was under federal investigation and that she was afraid of 

losing her pension. (Montgomery Dep. 97-98, 121.) 

During the administrative leave, she received full pay and full benefits. (Todd Decl. ¶¶ 2-

4.)8 Plaintiff claims that the City’s conduct that allegedly “forced” her “into early retirement and 

constructively discharged” is reflected in various published newspaper and media reports. 

(Montgomery Dep. 82-90, 96-101; Pl.’s Answer Def.’s Interrog. Nos. 12, 14, 15;9 see ECF No. 

30 Ex. 5.)  However, Defendant notes that none of the cited published newspaper and media 

reports were published or authored by a City official or employee.  

                                                 
7 ECF No. 30 Ex. 2. 
8 ECF No. 30 Ex. 4. 
9 ECF No. 30 Ex. 3. 
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The accuracy of the media statement cited by Plaintiff that “McDonald said Thursday 

that Officer Tonya Montgomery-Ford and civilian clerks Tamara Davis and Kim Montgomery 

will be on paid administrative leave until the FBI completes its investigation of the police 

bureau” is not disputed by Plaintiff. (Montgomery Dep. 89-90.)  Defendant states that the media 

reports cited by Plaintiff do not state that Plaintiff was a target of the federal investigation. (Id. at 

89-90, 96-98.)  Plaintiff responds that this message is implied. 

Defendant notes that, while Plaintiff was on paid administrative leave, she received her 

full salary and full benefits. (Todd Decl. ¶ 4.)  Plaintiff was never told by a City of Pittsburgh 

official that she should retire. (Pl.’s Answer Def.’s Req. Admission No. 3.)10 Plaintiff was never 

told, either in writing or orally, by a City of Pittsburgh representative that she had been 

terminated.  (Id. Nos. 8, 9.) 

Plaintiff never filed a grievance with her union about her paid administrative leave.  

(Montgomery Dep. 96.) She explained that Claudia Smith, union president, indicated during their 

conversations that her employment situation could not be addressed until the federal 

investigation was over.  In the almost year-long time period before her retirement decision, 

Plaintiff had not had any communications with City of Pittsburgh officials regarding her 

employment status. (Id. at 121-22.)  Plaintiff has no evidence of any allegedly discriminatory 

acts by City officials directed at her or about her dating from on or after January 15, 2014. (Id.)11 

On or after November 14, 2014, Plaintiff filed her charge of discrimination with the 

Equal Employment Opportunity Commission (EEOC), which was cross-filed with the 

Pennsylvania Human Rights Commission (PHRC). (ECF No. 30 Ex. 7.) Plaintiff claims that 

                                                 
10 ECF No. 30 Ex. 6. 
11 Plaintiff responds that the suggestions made by City officials to members of the media that she 

was involved in a federal investigation constituted discriminatory acts.  This issue is discussed 

below. 
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Karen Palmer, a white co-worker, is similarly situated to her in respects relevant to Plaintiff’s 

lawsuit. (Montgomery Dep. 62-64, 100-02; Pl.’s Answer Def.’s Interrog. No. 10.) Plaintiff 

claims that Palmer was treated more favorably than she was.  

Palmer was an accountant and was paid more than Plaintiff, who was classified as an 

account clerk. (Montgomery Dep. 64-65.)  Plaintiff has no information that Palmer was involved 

in any improper conduct in connection with her employment. (Id. at 24-25; 99-101.) 

Plaintiff has no information that Huss, McDonald, or former mayor Luke Ravenstahl, 

when they made the decision to put Plaintiff on leave, had any information that Palmer was 

involved in any improper activity. (Id. at 99-101.) Plaintiff has no evidence that Huss, 

McDonald, or Ravenstahl ever made any racially prejudiced or biased comments or hold any 

racially prejudiced or biased views. (Id. at 128.) 

After the City completed its internal investigation, Plaintiff’s daughter, Tonya 

Montgomery-Ford, eventually voluntarily returned to work from her paid leave and resumed her 

former duties. (Id. at 98-99.) 

Plaintiff testified that her resignation was spurred by Mayor Peduto’s interview, the 

continuous implications that she was under federal investigation, the stress and uncertainty 

surrounding her employment status and her fear that she may lose the pension that she had 

worked for 38 years to secure. (Id. at 97:17-98:8, 121:2-123:6; 126:18-127:6.) Up to and until 

the depositions of Director Huss and Chief McDonald were taken in this matter, Plaintiff had not 

been provided with a reason for her administrative leave. (Id. at 84:21-23.) 

Chief McDonald testified that she was instructed by Mayor Ravenstahl and Director Huss 

to suspend the Plaintiff, Ford, Ganster and Davis, pending the investigation into Chief Harper. 

(McDonald Dep. 8:22-10:10.)  Chief McDonald later testified that she was not given an 
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explanation for the suspensions, but that she assumed the suspensions were based on the 

employees’ close relationships with Chief Harper. (Id. at 10:11-17; 27:19-28:23.) Plaintiff denies 

having a close friendship with Chief Harper. (Montgomery Dep. 111:18-112:11.) 

Although Chief McDonald testified that she frequently observed the Plaintiff visiting 

Chief Harper’s office, Chief McDonald never observed any improper, inappropriate or illegal 

behavior on the part of the Plaintiff. (McDonald Dep. 10:18-11:6.) Plaintiff testified that Chief 

Harper had an “open door policy” and that she had not spoken to the Chief since before she was 

placed on administrative leave. (Montgomery Dep. 112:13-20.) 

Chief McDonald testified that she was unaware of any wrongdoing or actions of any kind 

by the Plaintiff that would have warranted termination from the City of the Pittsburgh. 

(McDonald Dep. 8:16-21, 13:2-14:3.)  Chief MacDonald further testified that she is unaware of 

any misconduct attributable to the Plaintiff, and that she had no evidence of misconduct of any 

kind on the part of the Plaintiff at the time of her suspension. (Id. at 32:25-33:16.) 

Chief McDonald maintains that she is currently unaware of the reason for Plaintiff’s 

suspension. (Id. at 29:3-6.)  Although Chief McDonald denied playing any active role in 

Plaintiff’s suspension, Director Huss testified that Chief McDonald recommended the Plaintiff 

for suspension. (McDonald Dep. 10:3-10; Huss Dep. 113:2-19.) 

Director Huss also testified that he instructed Chief McDonald to suspend the Plaintiff 

because Ganster provided him with information about a group of employees, including the 

Plaintiff, who were committing financial misappropriations within the Bureau of Police 

involving an unauthorized account and debit cards. (Huss Dep. 9:6-10:2, 27:23-28:23; 29:10-23, 

31:20-34:25, 41:8-18, 111:7-21.) 

Despite Director Huss’ original claim that the Plaintiff was placed on administrative 
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leave because of her alleged connection to an unauthorized account and debit cards, Director 

Huss was unable to point to any action taken by the Plaintiff or provide any specific information 

regarding her alleged involvement in any financial or legal improprieties linked to such an 

account and/or debit cards. (Id. at 10:15-16:16, 35:2-36:11.) 

At the time she was placed on administrative leave, Plaintiff held the position of account 

clerk in the Office of Personnel & Finance and was supervised by Ganster and Davis 

(Montgomery Dep. 19:20-20:13.)  Plaintiff’s main job responsibility as an account clerk was to 

complete payroll for the Bureau of Police. (Id. at 12:7-14:10.) 

Plaintiff had no involvement in the Special Events Office whatsoever, nor did she process 

and/or handle checks for the Special Events Office. (Id. at 21:13-14, 24:8-11, 69:25-70:2.) 

Further, Plaintiff had no possession of, nor access to, the debit cards associated with this issue. 

Karen Palmer (“Palmer”), an accountant in the Office of Personnel & Finance, processed 

special events checks and was never placed on administrative leave. (Id. at 21:11-18, 24:19- 

25:11, 63:5-17, 65:12-23, 101:2-4; ECF No. 38 Ex. D.)  Like the Plaintiff, Palmer was 

supervised by Ganster and Davis. (Montgomery Dep. 20:14-21:4). Unlike the Plaintiff, Palmer is 

Caucasian. (Id. at 21:25.) 

Director Huss eventually testified that Plaintiff was suspended, not in connection with the 

scandal surrounding Chief Harper, but because her actions in providing lunches and/or 

backpacks, through D&T Enterprises, for a summer camp sponsored by the Bureau of Police, 

were “improper” and violated the City Code. (Huss Dep. 16:24-18:17, 22:6-50:10, 67:13-19.) 

D&T Enterprises is a company owned by Plaintiff’s daughter. (Montgomery Dep. 25:12-14.) 

Plaintiff occasionally catered community events, like summer camps, scheduled by the 

Bureau of Police, through D&T Enterprises. (Id. at 25:22-44:9.)  During her employment with 
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the City, Plaintiff was unaware of any provision of the City Code that prohibited employees from 

entering into contracts with the City. (Id. at 36:11-22.) 

Despite Director Huss’ testimony that Plaintiff’s actions in providing lunches to a 

summer camp sponsored by the City were violations of City Code, he was unable to articulate 

how Plaintiff had actually violated the Code or what provision of the Code had been violated.  

(Huss Dep. at 24:11-42:6.)12 Director Huss further testified that he would not have known 

exactly what provision of the Code the Plaintiff had allegedly violated prior to placing her on 

administrative leave, that he did not refer to the Code prior to Plaintiff’s suspension and that he 

was unaware of any training provided to City employees regarding the Code. (Id. at 114:9- 

118-5.) 

Director Huss authorized a payment from the City to D&T Enterprises for an event 

catered by the Plaintiff approximately two years prior to Plaintiff’s suspension. (Id. at 68:24- 

74:1; ECF No. 38 Ex. F.)  Plaintiff states that at least two Caucasian employees of the City own 

businesses that have contracted with the City of Pittsburgh, apparently in violation of City Code 

§ 161.17. (Montgomery-Ford Aff. ¶¶ 6-13.)13 These employees were not subjected to any form 

of discipline for violating City Code § 161.17.  City Code § 161.17 purports to bind all “city 

officials, officers and employees.” (ECF No. 30 Ex. 1.) 

Director Huss testified that the Plaintiff should have been terminated immediately, not 

merely suspended, because she violated City Code. (Huss Dep. at 57:23-59:17). Director Huss 

maintained this opinion, even though private individuals and not the City of Pittsburgh, paid 

D&T Enterprises for the lunches Plaintiff catered. (Id. at 61:9-67:19; Montgomery-Ford Aff. 

                                                 
12 In its response to Plaintiff’s First of Set of Interrogatories, Defendant identified City Code 

§ 161.17 as the applicable rule. (ECF No. 30 Ex. 1, Answer No. 6.) 
13 ECF No. 38 Ex. G. 
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¶ 4.) 

Director Huss did not conduct an investigation into Plaintiff’s alleged conduct prior to, at 

the time of, or during Plaintiff’s suspension. Director Huss testified that he did not investigate 

the Plaintiff because he did not want to jeopardize the ongoing federal investigation. (Huss Dep. 

at 23:15-22, 53:1-56:9.) 

Procedural History 

As noted above, On November 14, 2014, Plaintiff filed a charge of discrimination with 

the EEOC.  By letter dated December 3, 2015, Plaintiff received a Notice of Right to Sue.  

(Compl. ¶ 7; ECF No. 30 Ex. 7.) 

Plaintiff filed this action on March 2, 2016 (ECF No. 1).  Federal question jurisdiction is 

based on the Title VII claim.  Count I alleges that Defendant terminated Plaintiff’s employment 

on the basis of her race, in violation of Title VII.  Count II alleges that this action also violated 

the PHRA. 

On April 28, 2017, Defendant filed a motion for summary judgment (ECF No. 27).  On 

July 12, 2017, Plaintiff filed a brief in opposition (ECF No. 39) and on August 4, 2017, 

Defendant filed a reply brief (ECF No. 44). 

Standard of Review 

The Federal Rules of Civil Procedure provide that: “The court shall grant summary 

judgment if the movant shows that there is no genuine dispute as to any material fact and the 

movant is entitled to judgment as a matter of law.”  Fed.R.Civ.P. 56(a).  Summary judgment may 

be granted against a party who fails to adduce facts sufficient to establish the existence of any 

element essential to that party’s case, and for which that party will bear the burden of proof at 

trial.  Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).  The moving party bears the initial 
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burden of identifying evidence which demonstrates the absence of a genuine issue of material 

fact.  Once that burden has been met, the non-moving party must set forth “specific facts 

showing that there is a genuine issue for trial” or the factual record will be taken as presented by 

the moving party and judgment will be entered as a matter of law.  Matsushita Elec. Indus. Corp. 

v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).  An issue is genuine only if the evidence is 

such that a reasonable jury could return a verdict for the nonmoving party.  Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 248 (1986). 

In following this directive, a court must take the facts in the light most favorable to the 

non-moving party, and must draw all reasonable inferences and resolve all doubts in that party’s 

favor.  Hugh v. Butler County Family YMCA, 418 F.3d 265, 266 (3d Cir. 2005); Doe v. County 

of Centre, Pa., 242 F.3d 437, 446 (3d Cir. 2001). 

 Defendant argues that: 1) Plaintiff’s Title VII claim is time barred because she was 

placed on paid administrative leave (which does not constitute an adverse employment action in 

any event) on February 21, 2013 but did not file an EEOC charge until November 14, 2014 or 

more than 300 days thereafter, and she cannot recast her voluntary retirement on January 24, 

2014 as a constructive discharge; 2) she cannot state a prima facie case of discrimination because 

the sole person she cites as a comparator is not a true comparator; 3) the City took no 

discriminatory action that led to her resignation on January 24, 2014; and 4) her PHRA claim is 

also time barred, because it requires filing within 180 days of a discriminatory act.  

 Plaintiff responds that: 1) the actionable adverse employment action was not being placed 

on administrative leave but her constructive discharge on January 24, 2014, which is supported 

by her being portrayed in the media as being investigated for criminal activity, or she can rely 

upon the continuing violation theory because of the City’s repeated characterization of her as 
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being involved in criminal activity; 2) the comparator she cites (Karen Palmer) is similarly 

situated in that she was in the same chain of command and processed checks but was not placed 

on leave, and in addition there were two white employees whose businesses contracted with the 

City (as Plaintiff’s daughter did) but were not investigated or disciplined; and 3) she has 

proffered evidence of pretext by pointing to her supervisors’ continually changing reasons for 

her suspension and the fact that the reference to her feeding campers with City money is 

completely unsupported.14 

In a reply brief, Defendant contends that: 1) Plaintiff’s new theory that the adverse 

employment action was her constructive discharge is at odds with both her Complaint and her 

deposition testimony and she cannot compare herself to an employee who was not put on 

administrative leave, she fails to point to a discriminatory act by the City on or after January 15, 

2014, and she cannot rely on the continuing violation theory because this is not a hostile work 

environment case; 2) her claim of constructive discharge fails because three other employees 

were also placed on administrative leave but they did not resign; and 3) if she is relying on a 

comparison with Palmer then her claim is time barred and Palmer had no catering contract 

issues, and she does not identify the white employees who allegedly violated the City Code but 

were not investigated or disciplined, and Huss’s testimony is neither inconsistent nor conflicting. 

Filing Periods for Title VII and PHRA Claims 

Defendant contends that Plaintiff’s discrimination claims are untimely because the charge 

of discrimination she filed on November 14, 2014 was not within 300 days of her being placed 

on administrative leave (on February 21, 2013) as required by Title VII, 42 U.S.C. 

§ 2000e-5(e)(1), or within 180 days of being placed on leave as required by the PHRA, 43 P.S. 

                                                 
14 Plaintiff has not responded to Defendant’s argument that her PHRA claim is time barred. 
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§ 959(h).  Plaintiff argues that her Title VII claims are timely based either on her constructive 

discharge on January 14, 2014 or on the “continuing violations doctrine.”15 

The Supreme Court has held that: 

discrete discriminatory acts are not actionable if time barred, even when they are 

related to acts alleged in timely filed charges.  Each discrete discriminatory act 

starts a new clock for filing charges alleging that act.  The charge, therefore, must 

be filed within the 180- or 300-day time period after the discrete discriminatory 

act occurred.  The existence of past acts and the employee’s prior knowledge of 

their occurrence, however, does not bar employees from filing charges about 

related discrete acts so long as the acts are independently discriminatory and 

charges addressing those acts are themselves timely filed.  Nor does the statute 

bar an employee from using the prior acts as background evidence in support of a 

timely claim. 

 

National R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 113 (2002). 

On the other hand, when an employee raises a claim of a hostile work environment, the 

“unlawful employment practice” cannot be said to occur on any particular day.  Therefore, “the 

employer may be liable for all acts that are part of this single claim.  In order for the charge to be 

timely, the employee need only file a charge within 180 or 300 days of any act that is part of the 

hostile work environment.”  Id. at 118. 

In this case, Plaintiff’s Complaint does not allege that she was subjected to a hostile work 

environment.  Rather, it cites the discrete event of her being placed on administrative leave, 

which occurred outside the filing requirement periods, although it also alleges that the continuing 

acts of alleging that she was under a federal investigation eventually led to her early retirement 

and constructive discharge on January 23, 2014.  (Compl. ¶¶ 10-17.)  In addition, at her 

deposition, Plaintiff testified that the adverse employment action in this case was her being 

placed on administrative leave (Montgomery Dep. 100) and that Karen Palmer was treated more 

                                                 
15 She does not respond to the argument about the PHRA claim.  Even under her theory of the 

case, no action of the City took place within 180 days of November 14, 2014 and therefore, 

Count II of the Complaint should be dismissed based on untimeliness. 
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favorably when she (Palmer) was not put on administrative leave (id. at 65).16 

Plaintiff attempts to invoke the continuing violation theory by arguing that she was 

“continually” implicated in a criminal investigation, but she offers no support for this argument.  

In addition, as Defendant notes, the Court of Appeals has stated that: 

Under the continuing violation doctrine, discriminatory acts that are not 

individually actionable may be aggregated to make out a hostile work 

environment claim; such acts “can occur at any time so long as they are linked in 

a pattern of actions which continues into the applicable limitations period.” 

O’Connor v. City of Newark, 440 F.3d 125, 127 (3d Cir. 2006) (citing Morgan, 

536 U.S. at 105, 122 S.Ct. 2061 (explaining court may consider “entire scope of a 

hostile work environment claim ... so long as any act contributing to that hostile 

environment takes place within the statutory time period”)). A hostile work 

environment claim “is composed of a series of separate acts that collectively 

constitute one ‘unlawful employment practice’” and “cannot be said to occur on 

any particular day.” Morgan, 536 U.S. at 115-17, 122 S.Ct. 2061. To allege a 

continuing violation, the plaintiff must show that all acts which constitute the 

claim are part of the same unlawful employment practice and that at least one act 

falls within the applicable limitations period. See Morgan, 536 U.S. at 122, 122 

S.Ct. 2061; see also West v. Phila. Elec. Co., 45 F.3d 744, 754-55 (3d Cir. 1995) 

(explaining plaintiff must show that at least one act occurred within the filing 

period and that the harassment is “more than the occurrence of isolated or 

sporadic acts of intentional discrimination”). 

 

Mandel v. M&Q Packaging Corp., 706 F.3d 157, 165-66 (3d Cir. 2013). 

 Thus, the “hostile environment” Plaintiff is describing is based on reports in the media 

that allegedly implicated her in a possible criminal investigation.  The City was not responsible 

for these reports or even for the investigation itself, which was conducted by federal authorities.  

Thus, the City cannot be held liable based on these media reports. 

To the extent that Plaintiff contends that the adverse employment action was her 

constructive discharge on January 24, 2014, the EEOC charge would be timely, but she 

                                                 
16 In addition, as Defendant observes, the Court of Appeals has held that a suspension with pay 

pending an investigation of an employee’s alleged wrongdoing does not typically constitute an 

adverse employment action under Title VII.  Jones v. SEPTA, 796 F.3d 323, 326-27 (3d Cir. 

2015). 
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encounters two other difficulties: 1) this theory is inconsistent with her Complaint and deposition 

testimony, which specifically cite the administrative leave as the adverse employment action and 

the basis for comparison with Palmer (who was not put on leave); and 2) the evidence she cites 

does not support a constructive discharge claim. 

Constructive Discharge Claim 

The Supreme Court has recognized that: 

Under the constructive discharge doctrine, an employee’s reasonable 

decision to resign because of unendurable working conditions is assimilated to a 

formal discharge for remedial purposes.  The inquiry is objective: Did working 

conditions become so intolerable that a reasonable person in the employee’s 

position would have felt compelled to resign? 

 

Pennsylvania State Police v. Suders, 542 U.S. 129, 141 (2004) (citations omitted).  The Court 

further observed that, as compared to a pure hostile work environment claim, “[a] 

hostile-environment constructive discharge claim entails something more: A plaintiff who 

advances such a compound claim must show working conditions so intolerable that a reasonable 

person would have felt compelled to resign.”  Id. at 147 (citations omitted). 

The Court of Appeals has explained that: 

“We employ an objective test to determine whether an employee can recover on a 

claim of constructive discharge .... [and must therefore] determine whether a 

reasonable jury could find that the [employer] permitted conditions so unpleasant 

or difficult that a reasonable person would have felt compelled to resign.” Duffy 

v. Paper Magic Group, Inc., 265 F.3d 163, 167 (3d Cir. 2001) (internal quotations 

and citation omitted). Factors we have found relevant to this issue are whether the 

employer (1) “threatened [the employee] with discharge” or “urge[d] or 

suggest[ed] that she resign or retire,” (2) “demote[d] her,” (3) “reduce[d] her pay 

or benefits,” (4) “involuntarily transferred [her] to a less desirable position,” (5) 

altered her “job responsibilities,” or (6) gave “unsatisfactory job evaluations.” 

 

Colwell v. Rite Aid Corp., 602 F.3d 495, 502-03 (3d Cir. 2010) (quoting Clowes v. Allegheny 

Valley Hosp., 991 F.2d 1159, 1161 (3d Cir. 1993)). 

Plaintiff does not allege that the City engaged in any of these acts.  Rather, her claim 
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appears to be based on the atmosphere of criticism she felt subjected to by media reports that she 

was one of a group of City employees being investigated for possible criminal activity.  

However, the City was not investigating her, did not make these reports and did not take any 

other official action which would subject it to liability.  Her testimony was as follows: 

Q. So, in addition to the articles, you’re saying there were TV broadcasts? 

A. Yes. 

Q. Do you have any copies of those? 

A. No. 

Q. I’m just asking for specific, like, you know -- 

A. Just by putting me on leave made -- I don’t know how to phrase this. Just by 

putting me on leave, without any explanation, made the newspaper and the TV 

come at me like I was a criminal or something. 

* * * * 

Q. So, I have to ask again. Can you point to any place in these media articles 

where a representative of the City defamed you? 

A. I was defamed just by being put on leave. 

* * * * 

Q. So, your answer then to this question about being defamed, it is just the fact 

that you were put on leave? 

A. Yes. 

* * * * 

Q. There’s no specific quote or statement by a City representative that you’ve 

pointed to in these articles? And, I mean, the reason why I’m asking is if you -- if 

there’s anything that any City representative said that’s reflected in these articles, 

I want to know that if you feel like it hurt you or you feel like it defamed you? 

A. It defamed me just by being put on leave without a reason. And being put in a 

position to be hound[ed] by newspaper people and having my name plastered in 

the newspaper as something that I had nothing to do with. 

* * * * 

Q. [Referring to one newspaper article:] And you’re reading, it says, McDonald 

said Thursday that Officer Tonya Montgomery-Ford and civilian clerks Tamara 

Davis and Kim Montgomery will be on paid administrative leave until the FBI 

[completes] its police investigation of the police bureau. Are you saying that that 

is untrue? 

A. That she put me on leave. 

Q. Well, what part of that sentence do you find objectionable? 

A. Just that I was put on leave. 

Q. Do you have anything else? 

A. Just about the same, her making statements that we were put on leave. 

 

(Montgomery Dep. 84:11-89:4.) 
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 Plaintiff cites no authority to support the theory that the circumstances of this case would 

constitute a constructive discharge.  In addition, Plaintiff has not explained how an employee 

who is on paid administrative leave can be said to be subject to “unendurable working 

conditions.”  Defendant also argues that Plaintiff cannot establish that the situation was so 

unpleasant that she felt compelled to resign, particularly when her own daughter, who was also 

placed on administrative leave, waited until the investigation was completed and was returned to 

work.  (Montgomery Dep. 98:16-99:15.)  Plaintiff has not responded to this argument.  Plaintiff 

has not supported the claim that she was constructively discharged from her employment. 

 Racial Discrimination Claim 

Defendant argues that Plaintiff has failed to state a prima facie case of discrimination, 

citing to the familiar McDonnell Douglas burden shifting analysis.  McDonnell Douglas Corp. v. 

Green, 411 U.S. 792 (1973).  As the Court of Appeals has explained, a plaintiff:  

bears the initial burden of establishing a prima facie case by a preponderance of 

the evidence. St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 506, 113 S.Ct. 2742, 

125 L.Ed.2d 407 (1993). When a plaintiff establishes a prima facie case of 

discrimination, the burden shifts to the employer to “articulate some legitimate, 

nondiscriminatory reason for the employee’s rejection.” McDonnell Douglas, 411 

U.S. at 802, 93 S.Ct. 1817. If the defendant meets this burden, the presumption of 

discriminatory action raised by the prima facie case is rebutted. Tex. Dep’t. of 

Cmty. Affairs v. Burdine, 450 U.S. 248, 255, 101 S.Ct. 1089, 67 L.Ed.2d 207 

(1981). The plaintiff then must establish by a preponderance of the evidence that 

the employer’s proffered reasons were merely a pretext for discrimination, and 

not the real motivation for the unfavorable job action. Id. at 253, 101 S.Ct. 1089; 

McDonnell Douglas, 411 U.S. at 804, 93 S.Ct. 1817. 

 

Sarullo v. U.S. Postal Serv., 352 F.3d 789, 797-98 (3d Cir. 2003) (footnotes omitted). 

 Defendant argues that Plaintiff has not identified a true comparator and that Plaintiff 

voluntarily resigned from her position but that the City took no official action that led to this 

outcome.  Plaintiff responds that Palmer is a proper comparator (a white employee who was not 

placed on administrative leave despite being in a position to commit wrongdoing) and that she 
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has identified numerous inconsistencies with the explanations offered by City officials for why 

she was put on administrative leave. 

 There are two fatal problems with Plaintiff’s position.  First, as explained above, she 

contends that, for purposes of the timeliness of her case, she is not relying on being placed on 

administrative leave as the adverse employment action, but rather she cites the date she was 

constructively discharged as the significant date.  Having done so, she cannot refer to Palmer as a 

comparator based on the City failing to place Palmer on administrative leave, nor can she cite 

inconsistencies in the explanations for why she (Plaintiff) was placed on administrative leave in 

order to demonstrate pretext. 

 Moreover, the Court of Appeals recently clarified that “the burden-shifting framework [of 

McDonnell Douglas] is inapplicable here because … there can be no legitimate justification for a 

hostile work environment.”  Moody v. Atlantic City Bd. of Educ., 2017 WL 3881957, at *4 n.11 

(3d Cir. Sep. 6, 2017).  A fortiori, there could be no legitimate justification for creating an 

environment “so intolerable that a reasonable person in the employee’s position would have felt 

compelled to resign.”  Thus, the Court should not engage in a McDonnell Douglas analysis of the 

evidence because this is a constructive discharge case. 

In conclusion, Plaintiff cannot maintain her case based upon the City’s act of placing her 

on paid administrative leave, both because such an action does not constitute an “adverse 

employment action” under applicable law and also because she did not file a charge of 

discrimination with the EEOC within 300 days of this act.  On the other hand, she cannot 

prosecute this case as a constructive discharge situation because the evidence is insufficient to 

establish such a case and because she points to no official act of the City that led to this outcome. 

For these reasons, it is respectfully recommended that the motion for summary judgment 

Case 2:16-cv-00248-DSC-RCM   Document 48   Filed 10/03/17   Page 20 of 21



21 

 

filed by the Defendant (ECF No. 27) be granted. 

Litigants who seek to challenge this Report and Recommendation must seek review by 

the district judge by filing objections by October 17, 2017.  Any party opposing the objections 

shall file a response by October 31, 2017.  Failure to file timely objections will waive the right of 

appeal. 

 

Respectfully submitted, 

 

 

 

s/Robert C. Mitchell__________________ 

ROBERT C. MITCHELL 

United States Magistrate Judge 

 

Dated: October 3, 2017  
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