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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

GEORGE DALIE, 

 

          Plaintiff, 

 

     v. 

 

PENNSYLVANIA DEPARTMENT OF 

CORRECTIONS, et al., 

 

          Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 Civil Action No. 2: 16-cv-0259       

 

 United States District Judge 

 Mark R. Hornak 

 

United States Magistrate Judge 

Cynthia Reed Eddy 

   

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION 

I. RECOMMENDATION 

 It is respectfully recommended that the Motions to Dismiss the Third Amended 

Complaint filed by the DOC Defendants (ECF No. 53) and Defendant Elon Mwaura, PA-C (ECF 

No. 65), be granted for Plaintiff’s failure to exhaust his administrative remedies as required by 

the Prison Litigation Reform Act. 

II. REPORT 

A. Relevant Background 

Plaintiff, George Dalie, is a prisoner in the custody of the Pennsylvania Department of 

Corrections (“DOC”), currently incarcerated at the State Correctional Institution  – Rockview.  In 

this litigation, Plaintiff appears to be asserting claims for violations of the First, Eighth, and 

Fourteenth Amendments to the U.S. Constitution, as well as under the Religious Land Use 

Institutionalized Persons Act (“RLUIPA”), arising out of his placement in the Restricted Housing 

Unit on Administrative Custody (“AC”) status while he was incarcerated at SCI-Greene because 
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of his refusal to participate in mandatory, annual tuberculosis testing via the Mantoux Skin 

Testing method.  

Dalie’s original complaint was filed on March 24, 2016. (ECF No. 3).  Prior to service, 

Dalie amended his complaint.  (ECF No. 6 - Amended Complaint).  Dalie then amended his 

complaint on June 15, 2016, again prior to service upon any defendant. (ECF No. 12 - Second 

Amended Complaint).  In response to the Second Amended Complaint, the DOC Defendants 

filed a motion to dismiss.  (ECF No. 28).  In response, Plaintiff filed a Third Amended 

Complaint, incorrectly titled “Second Amended Complaint.” (ECF No. 42 - Third Amended 

Complaint), which remains his operative pleading. 

Defendants filed the instant motions to dismiss, alleging, inter alia, that Plaintiff failed to 

exhaust his administrative remedies with respect to any claim brought in this lawsuit as he is 

required to do pursuant to the Prison Litigation Reform Act (“PLRA”) and therefore, his Third 

Amended Complaint should be dismissed.  Because Defendants presented material outside of the 

complaint, the Court converted the motions to dismiss into motions for summary judgment on 

the issue of exhaustion, and allowed the parties time to submit additional briefing and evidence.  

Plaintiff filed an omnibus response to the motions (ECF No. 68).  The issues now have been fully 

briefed (ECF Nos. 54, 66, 68, 69, 70, 71,76, and 80) and the matter is ripe for resolution.   

 B. Discussion 

Defendants argue that the complaint in its entirety should be dismissed as Plaintiff has 

failed to fully exhaust his administrative remedies. As the parties were advised, the motions to 

dismiss were converted to motions for summary judgment on this issue.    
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 Under the PLRA, Congress amended 42 U.S.C. § 1997e(a) to prohibit prisoners from 

bringing an action with respect to prison conditions pursuant to 42 U.S.C. § 1983 or any other 

federal law, until such administrative remedies as are available are exhausted. Specifically, the 

Act provides, in pertinent part, as follows: 

No action shall be brought with respect to prison conditions under section 1979 of 

the Revised Statutes of the United States (42 U.S.C. § 1983), or any other Federal 

law, by a prisoner confined in any jail, prison, or other correctional facility until 

such administrative remedies as are available are exhausted. 

 

42 U.S.C. § 1997e(a). Exhaustion is required under this provision regardless of the type of relief 

sought and the type of relief available through administrative procedures. See Booth v. Churner, 

532 U.S. 731, 741 (2001). In addition, the exhaustion requirement applies to all claims relating to 

prison life which do not implicate the duration of the prisoner's sentence, including those that 

involve general circumstances as well as particular episodes. See Porter v. Nussle, 524 U.S. 516, 

532 (2002). Federal courts are barred from hearing a claim if a plaintiff has failed to exhaust all 

the available remedies prior to filing the action. See Nyhuis v. Reno, 204 F.3d 65, 73 (3d Cir. 

2000) (by using language “no action shall be brought,” Congress has “clearly required 

exhaustion”).  Failure to exhaust administrative remedies under the PLRA is an affirmative 

defense that must be pleaded and proven by defendants. Ray v. Kertes, 285 F.3d 287 295 (3d Cir. 

2002). 

 Moreover, the PLRA also requires “proper exhaustion” meaning that a prisoner must 

complete the administrative review process in accordance with the applicable procedural rules of 

that grievance / appeal system and a procedurally defective administrative grievance or appeal 

precludes action in federal court.  Fennell v. Cambria County Prison, 607 F. App’s 145, 149 (3d 
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Cir. 2015) (citing Woodford v. Ngo, 548 U.S. 81, 84, 90-91 (2006) and Spruill v. Gillis, 372 F.3d 

218, 230 (3d Cir. 2008)).  “Proper exhaustion demands compliance with an agency's deadlines 

and other critical procedural rules because no adjunctive system can function effectively without 

imposing some orderly structure on the course of its proceedings.” Woodford, 548 U.S. at 90–91. 

Such requirements “eliminate unwarranted federal-court interference with the administration of 

prisons, and thus seek[ ] to ‘affor[d] corrections officials time and opportunity to address 

complaints internally before allowing the initiation of a federal case.’ ” Id. at 93 (quoting Porter, 

534 U.S. at 525). Courts have concluded that inmates who fail to fully, or timely, complete the 

prison grievance process are barred from subsequently litigating those claims in federal courts. 

See, e.g., Booth v. Churner, 206 F.3d 289 (3d Cir. 2000). 

 The exhaustion requirement is a “bright-line rule” and “it is beyond the power of this 

court - or any other - to excuse compliance with the exhaustion requirement, whether on the 

ground of futility, inadequacy, or any other basis.”  Nyhuis v. Reno, 204 F.3d 65, 73 (3d Cir. 

2000).  Likewise, our appellate court has been very clear that all available remedies must be 

exhausted prior to filing suit.  Oriakhi v. United States, 165 F. App’x 991, 993 (3d Cir. 2006). 

 No analysis of exhaustion may be made absent an understanding of the administrative 

process available to state inmates.   Jones v. Bock, 549 U.S. 199, 218 (2007).  The DOC 

maintains three separate policies that prisoners can use to present grievances administratively: (i) 

the Inmate Discipline Policy, DC-ADM 801; (ii) the Administrative Custody Policy, DC-ADM 

802; and (iii) the Inmate Grievance System Policy, DC-ADM 804. Both DC-ADM 802 and DC-

ADM 804 “are built around multi-tier processes; DC-ADM 804 provides for an initial grievance 
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at the institutional level, an appeal to the Facility Manager, and an appeal to SOIGA; and DC-

ADM 802 provides that an inmate may raise their concerns initially with the Program Review 

Committee, then to the Facility Manager, and then, finally, to the Chief Hearing Examiner.”  

Booze v. Wetzel, No. 1:12-cv-01307, 2017 WL 2991801 at *5 (M.D.Pa. May 25, 2017), report 

and recommendation adopted, No. 1:12-cv-01307, 2017 WL 2985108 (M.D.Pa. July 13, 2017).   

 In this case, Plaintiff’s claims arising out of his initial placement in AC status are 

governed by DC-ADM 802.1  Plaintiff states that he was placed in AC status on July 21, 2015.  

Based on the appeal process outlined in DC-ADM 802, Plaintiff had two days during which to 

appeal his initial placement.  DC-ADM 802 § 2(C)(1)).   Following the receipt of the Facility 

Manager’s decision, Plaintiff would have had seven days during which he could appeal that 

decision to the Chief Hearing Examiner’s Office. Id.  

 The summary judgment exhibits attached to Defendants’ replies reflect that Dalie did not 

submit an appeal to the Chief Hearing Examiner’s Office as required by DC-ADM 802,  

following his placement in AC status on July 21, 2015.  See ECF Nos. 76-2, 80-2, and 80-3.  

According to Joseph Dupont, the Chief Hearing Examiner for the DOC, the appeal records of 

George Dalie reflect that Daley has not appealed any DC-ADM 802 AC placement to the Chief 

Hearing Examiner’s Office in 2015.  (ECF No. 76-2).  The last review sent to the Chief Hearing 

                                                 
1  Initially, Defendants argued that Plaintiff’s claims were governed by DC-ADM 804.  

However, in his brief in opposition, Plaintiff argued that his claims were governed by DC-ADM 

802, not 804.  (ECF No. 69, at 4).  The Court ordered defendants to brief the issue (ECF No. 75); 

subsequently, the DOC Defendants and Defendant Mwaura filed Replies, with exhibits, in which 

they agreed that DC-ADM 802 governed Plaintiff’s claims arising out of his initial placement in 

AC status.  (ECF Nos. 76 and 80).  Plaintiff did not file a sur-reply. 
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Examiner’s Office by Dalie was in May 2013, which was denied as untimely.  Dupont’s 

declaration indicates that Dalie never fully exhausted any grievance about the allegations in his 

amended complaint.   

 Plaintiff argues that he was “obstructed” or “thwarted” in his attempt to appeal to final 

review.  However, the Court finds this argument to be without merit as it is contradicted by the 

summary judgment record evidence, which reflects that Dalie submitted three grievances to 

SOIGA for final review during the exact time period of the events he complains of in this 

lawsuit.  See Grievance Nos. 577846, 625823, and 625827.  ECF No. 80, Exhibit C.  Plaintiff 

also submitted five (5) other grievances for final appeal to SOIGA, three (3) of which were 

dismissed for procedural deficiencies, and two (2) of which were addressed on the merits.  

Plaintiff offers no explanation as to why he was able to appeal to final review his DC-ADM 804 

grievances, but was not able to appeal to final review his DC-ADM 802 grievances.  The Court 

finds that Plaintiff’s claim that he was “obstructed” or “thwarted” from properly exhausting 

under DC-ADM 802 is unsupported and therefore should be rejected.  

 For all these reasons, the Court finds that Defendants have proven that they are entitled to 

dismissal of Plaintiff’s claims for failure to exhaust and their motions to dismiss should be 

granted.2 

 

 

                                                 
2  Also pending is Plaintiff’s motion for preliminary injunction (ECF No. 9), to which 

Defendants have responded in opposition. (ECF Nos. 34 and 74).  Because Dalie has not 

exhausted his administrative remedies as required by the PLRA, it is recommended that his 
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III. CONCLUSION 

 For all the foregoing reasons, it is recommended that the Motions to Dismiss the Third 

Amended Complaint filed by the DOC Defendants (ECF No. 53) and Defendant Elon Mwaura, 

PA-C (ECF No. 65) be granted as Plaintiff failed to exhaust his administrative remedies as 

required by the Prison Litigation Reform Act. 

 Any party is permitted to file Objections to this Report and Recommendation to the 

assigned United States District Judge.  In accordance with 28 U.S.C. § 636(b), Fed.R.Civ.P. 6(d) 

and 72(b)(2), and LCvR 72.D.2, Plaintiff, because he is a non-electronically registered party, 

must file objections to this Report and Recommendation February 9, 2018, and Defendants, 

because they are electronically registered parties, must file objections, if any, by February 6, 

2018.  The parties are cautioned that failure to file Objections within this timeframe “will waive 

the right to appeal.” Brightwell v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir. 2011).   

  

      s/ Cynthia Reed Eddy 

      Cynthia Reed Eddy 

      United States Magistrate Judge 

 

Dated:  January 23, 2018  

 

 

 

 

 

 

 

 

 

                                                                                                                                                             

motion for a preliminary injunction be dismissed. 
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cc:   GEORGE DALIE  

 HC-9826  

 SCI Rockview  

 P.O. Box A  

 Bellefonte, PA 16823 

 (via U.S. First Class Mail) 

 

 Yana L. Warshafsky  

 Office of Attorney General 

 (via ECF electronic notification) 

 

 Samuel H. Foreman 

 Tiffany Temas 

 Weber Gallagher Simpson Stapleton Fires & Newby 

 (via ECF electronic notification) 
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