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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

JERMAINE WINN, 
 
  Plaintiff, 
 
 vs.  
 
CORRECT CARE SOLUTIONS, STATE 

CORRECTIONAL INSTITUTION PINE 

GROVE, SUPT. ERIC P. BUSH, DR. 

BERNARD M. McQUILAN, M.D., and DR. 

CHUN, O.P. 
 
  Defendants. 

 

)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
 

Civil Action No. 2: 16-cv-0284 

 

             United States District Judge 

             Cathy Bissoon 

 

             United States Magistrate Judge 

              Cynthia Reed Eddy 

   

REPORT AND RECOMMENDATION 

 

I. RECOMMENDATION 

 

Before the court are the motions to dismiss Plaintiff’s Second Amended Complaint filed 

by Defendants State Correctional Institution-Pine Grove (“SCI-Pine Grove”) and Superintendent 

Eric P. Bush (“Supt. Bush”) (ECF No. 50), Defendant Correct Care Solutions (ECF No. 54), and 

Defendant Dr. Benjamin Chun, M.D. (named in the Second Amended Complaint as Dr. Chun, 

O.P.) (“Dr. Chun”) (ECF No. 73).  Plaintiff has filed responses to the motions (ECF Nos. 64, 65, 

and 76), to which Dr. Chun filed a Reply Brief (ECF No. 78).  The motions are fully briefed and 

ripe for decision.  

For the reasons that follow, it is respectfully recommended that: the motions to dismiss 

(ECF Nos. 50, 54, and 73) be granted; Plaintiff’s claims pursuant to 42 U.S.C. § 1983 (“§ 1983”) 

against SCI-Pine Grove and Supt. Bush be dismissed with prejudice; any claim for negligence 

against SCI-Pine Grove and Supt. Bush in his official capacity be dismissed with prejudice; the 

Court decline to exercise supplemental jurisdiction over any intended state law negligence claims 

against Supt. Bush in his individual capacity; the § 1983 claim against Dr. Chun be dismissed 
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with prejudice; and Plaintiff be given one last opportunity to amend to attempt to state a claim 

pursuant to § 1983 against Correct Care Solutions.   

II. REPORT 

 

a. Background 

 

Plaintiff Jermaine Winn (“Plaintiff” or “Mr. Winn”), a prisoner currently confined at 

SCI-Pine Grove and proceeding pro se, instituted this civil rights action on March 11, 2016 

intending to proceed in the initial Complaint against SCI-Pine Grove, Supt. Bush, Correct Care 

Solutions, Dr. Bernard M. McQuilan, M.D. (“Dr. McQuilan”), and Dr. Chun (collectively 

“present defendants”), as well as defendants identified as the Philadelphia Prison System, John 

E. Wetzel, the Pennsylvania Department of Corrections, Curan-Fromhold Correctional Facility, 

Wills Eye Institute, Dr. Johnson, SCI-Graterford, and SCI-Camp Hill.  (ECF No. 1-1) 

(collectively “other Defendants”).  The Court’s June 6, 2016 Order indicated that on initial 

prescreening of the Complaint pursuant to 28 U.S.C. § 1915a, the Court had concluded that the 

claims were too disparate to proceed in one lawsuit and were in violation of Federal Rule of 

Civil Procedure 20(a)(2), and then afforded Plaintiff the opportunity to file an Amended 

Complaint. (ECF No. 4 at 4) (citing Federal Rule of Civil Procedure 20(a)(2) and the Prison 

Litigation Reform Act of 1995 (“PLRA”)).  The Court also noted that although the caption cited 

the Civil Rights Act, 42 U.S.C. § 1983, the complaint’s allegations spoke only in terms of 

alleged negligence.  (ECF No. 4 at 1). 

By filing of an Amended Complaint on June 21, 2016, naming only present defendants, 

all other defendants were terminated from this action.
1
  (ECF No. 6).  Defendants SCI-Pine 

                                                 
1
 Plaintiff subsequently brought suit regarding the other defendants in actions in the Eastern and 

Middle Districts of Pennsylvania.  See, e.g. Winn v. State Correctional Institution Camp Hill, 

Civ. No. 1:CV-16-1641, 2016 WL 6433155 (M.D. Pa. Oct. 31, 2016); Winn v. Philadelphia 
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Grove and Supt. Bush filed a motion to dismiss the Amended Complaint on October 14, 2016 

(ECF No. 25).  Defendant Correctional Care Solutions filed its motion to dismiss the Amended 

Complaint on October 31, 2016. (ECF No. 31).   On November 14, 2016, on consideration of the 

motions to dismiss the Amended Complaint, the Court entered an order giving Plaintiff leave to 

file a further amended complaint and setting a date for response if the Plaintiff chose not to 

amend.  (ECF No. 41 at 2).   

On December 8, 2016, Plaintiff filed his Second Amended Complaint.  (ECF No. 45).   

Defendants SCI-Pine Grove and Supt. Bush filed their Motion to Dismiss the Second Amended 

Complaint on December 22, 2016, with Brief in Support.  (ECF Nos. 50, 51). Defendant Dr. 

McQuilan filed his Answer to the Second Amended Complaint on December 27, 2016. (ECF No. 

52).  Also on December 27, 2016, Defendant Correct Care Solutions filed its Motion to Dismiss 

the Second Amended Complaint with Brief in Support. (ECF Nos. 54, 55).   The Court granted 

Plaintiff an extension of time to file responses to the motions.  (ECF No. 61).  Plaintiff filed his 

Brief in Response to the motion filed by SCI-Pine Grove and Supt. Bush on February 14, 2017, 

(ECF No. 64), and his Brief in Opposition to the motion filed by Correct Care Solutions on 

February 27, 2017.  (ECF No. 65).  Subsequently, because Dr. Chun had not previously been 

served as the original service documents provided by Plaintiff were returned to the Court, (ECF 

No. 49), Dr. Chun filed his Motion to Dismiss with Brief in Support on April 17, 2017, (ECF 

Nos. 73, 74), Plaintiff filed his Response to Dr. Chun’s motion on May 9, 2017, (ECF No. 76), 

and Dr. Chun filed his Reply Brief in support of his motion on May 11, 2017.  (ECF No. 78). 

The Second Amended Complaint brings suit against present defendants in essence 

alleging that Defendants violated his Eighth Amendment constitutional right to be free from 

                                                                                                                                                             

Prison Systems, No. 2:16-cv-05275, 2017 WL 467632 (E.D. Pa. Feb. 3, 2017). 
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cruel and unusual punishment through deliberate indifference to his serious medical needs.   

The following facts are as alleged in the Second Amended Complaint, viewed in the light 

most favorable to Plaintiff, and liberally construed.  Plaintiff is a diabetic, suffered a medical 

condition regarding his left eye, and at some point prior to being transferred to SCI Pine Grove 

had surgery on his left eye.  (ECF No. 45 at 3).  The PA DOC contracts with Correct Care 

Solutions to provide licensed medical professionals for medical care of the inmates at state 

correctional facilities, including SCI-Pine Grove.  (ECF No. 45 at 3). During the relevant time 

period, Dr. McQuilan was a physician contracted or employed by Correct Care Solutions to 

provide medical care to the inmates at SCI-Pine Grove.  Dr. McQuilan was informed that 

Plaintiff previously had left eye surgery and was experiencing complications “possibly caused by 

the eye surgery” including headaches, tearing, blurred vision, difficulty sleeping and pain, but 

Dr. McQuilan was “indifferent” to Plaintiff and failed to provide proper medical treatment to 

him by not properly treating his left eye and by not referring Plaintiff to an eye surgeon.  (ECF 

No. 45 at 3).  Eventually a visiting eye doctor, Dr. Chun, was scheduled to evaluate Plaintiff as 

part of a routine evaluation for Plaintiff’s diabetes. (ECF No. 45 at 3).  Apparently, on evaluation 

Dr. Chun informed Plaintiff that he had contracted the herpes virus in his eye because surgical 

stitches from the prior eye surgery had remained in his eye for an extended period of time.  

According to Plaintiff, Dr. McQuilan could have properly attended to Plaintiff’s medical care, 

but did not.  (ECF No. 45 at 4).  Although Dr. Chun explained to Plaintiff the damage caused by 

the stitches left in his eye, including the possibility of partial blindness as a result of the viral 

infection, when Dr. Chun then removed stitches he failed to remove all of them, thus, 

contributing to unspecified damage to the Plaintiff’s left eye.  (ECF No. 45 at 4).   
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SCI-Pine Grove is tasked with the care, custody and control of Plaintiff as an inmate, 

including providing for his medical treatment by contracted facility medical staff and dispensing 

to him prescribed medicine.  Plaintiff asserts that despite SCI-Pine Grove being a sub-agency of 

the PA DOC, it “accepted liability upon accepting Plaintiff’s transfer to it with knowledge of 

Plaintiff’s medical history.”  (ECF No. 45 at 4).  He further contends in his Second Amended 

Complaint that SCI-Pine Grove has a policy in place whereby it can reject acceptance of an 

inmate that has been abused or injured and because Plaintiff informed “the medical triage staff 

upon reception” at SCI-Pine Grove regarding his condition and also filed several grievances at 

SCI-Pine Grove complaining of cruel and unusual punishment by SCI-Pine Grove medical staff, 

the subsequent denial of his grievances and appeal regarding his treatment contributed to 

Plaintiff’s harm for which it is liable.  (ECF No. 45 at 4).   

As to Superintendent Bush, the sum and substance of the allegations against him are that 

he is the Superintendent of SCI-Pine Grove, that he was informed by Plaintiff’s facility 

grievance appeal that Plaintiff had a dispute regarding the above medical matters, and that he 

ignored “the Plaintiff’s Plea” by denying the grievance and/or upholding “the denial of his 

complaint of faulty medical care.”  (ECF No. 45 at 3).   

Plaintiff states in his Second Amended Complaint that he fully exhausted the grievance 

procedure and all matters were denied.  (ECF No. 45 at 5).  He seeks court costs, the sum of 

$300,000.00 paid in installments, and injunctive relief against his transfer from SCI-Pine Grove 

(ECF No. 45 at 6), but nowhere provides any basis in support of his request against a transfer.    

b. Standard of Review 

 

1.  Pro Se Litigants 
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Pro se pleadings are held to a less stringent standard than more formal pleadings drafted 

by lawyers.  Estelle v. Gamble, 429 U.S. 97, 106 (1976); Haines v. Kerner, 404 U.S. 519, 520 

(1972).  As such, a pro se complaint pursuant to 42 U.S.C. § 1983 must be construed liberally, 

Hunterson v. DiSabato, 308 F.3d 236, 243 (3d Cir. 2002), so “as to do substantial justice.” 

Alston v. Parker, 363 F.3d 229, 234 (3d Cir. 2004) (citations omitted).  In other words, if the 

court can reasonably read pleadings to state a valid claim on which the litigant could prevail, it 

should do so despite failure to cite proper legal authority, confusion of legal theories, poor syntax 

and sentence construction, or the litigant's unfamiliarity with pleading requirements. Boag v. 

MacDougall, 454 U.S. 364 (1982); United States ex rel. Montgomery v. Bierley, 141 F.2d 552, 

555 (3d Cir.1969) (petition prepared by a prisoner may be inartfully drawn and should be read 

“with a measure of tolerance”).  Notwithstanding this liberality, pro se litigants are not relieved 

of their obligation to allege sufficient facts to support a cognizable legal claim.  See e.g., Taylor 

v. Books A Million, Inc., 296 F.3d 376, 378 (5th Cir. 2002).  Because Plaintiff is a pro se litigant, 

this Court may consider facts and make inferences where it is appropriate.   

  2.  Motion to Dismiss Pursuant to Rule 12(b)(6) 

 The applicable inquiry under Federal Rule of Civil Procedure 12(b)(6) is well settled.  

Under Federal Rule of Civil Procedure 8, a complaint must contain a “short and plain statement 

of the claim showing that the pleader is entitled to relief.” Fed.R.Civ.P. 8(a)(2). Federal Rule of 

Civil Procedure 12(b)(6) provides that a complaint may be dismissed for “failure to state a claim 

upon which relief can be granted.” Fed.R.Civ.P. 12(b)(6). “To survive a motion to dismiss, a 

complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to relief that is 

plausible on its face.’ ” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 570 (2007)).  A complaint that merely alleges entitlement to relief, 
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without alleging facts that show entitlement, must be dismissed. See Fowler v. UPMC Shadyside, 

578 F.3d 203, 211 (3d Cir. 2009). This “‘does not impose a probability requirement at the 

pleading stage,’ but instead ‘simply calls for enough facts to raise a reasonable expectation that 

discovery will reveal evidence of’ the necessary elements.” Phillips v. Cnty. of Allegheny, 515 

F.3d 224, 234 (3d Cir. 2008) (quoting Twombly, 550 U.S. at 556). Nevertheless, the court need 

not accept as true “unsupported conclusions and unwarranted inferences,” Doug Grant, Inc. v. 

Great Bay Casino Corp., 232 F.3d 173, 183–84 (3d Cir. 2000), or the plaintiff's “bald assertions” 

or “legal conclusions,” Morse v. Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d Cir. 1997). 

 When considering a Rule 12(b)(6) motion, the court's role is limited to determining 

whether a plaintiff is entitled to offer evidence in support of his claims. The court does not 

consider whether a plaintiff will ultimately prevail. A defendant bears the burden of establishing 

that a plaintiff's complaint fails to state a claim. See Gould Elecs. v. United States, 220 F.3d 169, 

178 (3d Cir. 2000).  

c. Discussion 

 

1. Claims for Violation of the Eighth Amendment Pursuant to § 1983 

 

In the present case, Plaintiff maintains that Defendants were deliberately indifferent to his 

serious medical needs in violation of the Eighth Amendment’s prohibition against cruel and 

unusual punishment.  Section 1983 provides: 

Every person who, under color of any statute, ordinance, regulation, custom, or 

usage, of any State or Territory or the District of Columbia, subjects, or causes to 

be subjected, any citizen of the United States or other person within the 

jurisdiction thereof to the deprivation of any rights, privileges, or immunities 

secured by the Constitution and laws, shall be liable to the party injured in an 

action at law.... 

 

42 U.S.C. § 1983.  To state a claim under § 1983, Plaintiff must show that the individual sued 

acting under color of state law violated his federal constitutional or statutory rights. West v. 
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Atkins, 487 U.S. 42, 48 (1988).   

In accordance with the Eighth Amendment’s prohibition against cruel and unusual 

punishment, the government is obliged “to provide medical care for those whom it is punishing 

by incarceration.” Estelle v. Gamble, 429 U.S. 97, 103 (1976).  The “deliberate indifference to 

serious medical needs of prisoners constitutes the ‘unnecessary and wanton infliction of pain’ ... 

proscribed by the Eighth Amendment.” Id. at 104 (citation omitted). Such indifference to a 

serious medical need can be shown by: 

an intentional refusal to provide care, delayed medical treatment for non-medical 

reasons, denial of prescribed medical treatment, a denial of reasonable requests 

for treatment that results in suffering or risk of injury, Durmer v. O'Carroll, 991 

F.2d 64, 68 (3d Cir. 1993), or “persistent conduct in the face of resultant pain and 

risk of permanent injury” White v. Napoleon, 897 F.2d 103, 109 (3d Cir. 1990). 

Neiswonger v. Montgomery, No. CV 16-48 ERIE, 2016 WL 7375032, at *3 (W.D. Pa. Dec. 20, 

2016) (emphasis added).  See also Giles v. Kearney, 571 F.3d 318, 330 (3d Cir. 2009) 

(“Deliberate indifference may be shown by intentionally denying or delaying medical care.”).  

Foye v. Wexford Health Sources Inc., 675 F. App'x 210, 215 (3d Cir. 2017) (“Deliberate 

indifference” may be inferred when a prison official knows of a prisoner's need for medical 

treatment but intentionally fails to provide it; delays necessary medical treatment for a non-

medical reason; or prevents a prisoner from receiving medical treatment that was needed or 

recommended.”).  

“[W]hether the indifference is manifested by prison doctors in their response to the 

prisoner's needs or by prison guards in intentionally denying or delaying access to medical care 

or intentionally interfering with the treatment once prescribed . . . deliberate indifference to a 

prisoner's serious illness or injury states a cause of action under § 1983.” Estelle, 429 U.S. at 

104–05 (citations omitted).  A medical need is “serious” if “it is one that has been diagnosed by a 

physician as requiring treatment or one that is so obvious that a lay person would easily 
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recognize the necessity for a doctor's attention.” Monmouth Cnty. Corr. Inst. Inmates v. Lanzaro, 

834 F.2d 326, 347 (3d Cir. 1987) (internal quotation omitted). “The seriousness of an inmate's 

medical need may also be determined by reference to the effect of denying the particular 

treatment.” Id.  The “deliberate indifference” a plaintiff must show through a complaint’s factual 

allegations lies “somewhere between the poles of negligence at one end and purpose or 

knowledge at the other,” Farmer v. Brennan, 511 U.S. 825, 836–37 (1994), and is frequently 

equated with recklessness as that term is defined in criminal law.  Id. This standard, however, 

“affords considerable latitude to prison medical authorities in the diagnosis and treatment of the 

medical problems of inmate patients.” Inmates of Allegheny Cnty. Jail v. Pierce, 612 F.2d 754, 

762 (3d Cir. 1979).   

Where a prisoner has received medical care and the adequacy of the treatment is 

challenged, courts are often reluctant to second guess professional medical judgment. Id.  An 

inmate's disagreement with the diagnosis or course of treatment does not suffice to establish 

“deliberate indifference” under the Eighth Amendment. Estelle, 429 U.S. at 106.  Mere 

misdiagnosis or “medical malpractice cannot give rise to a violation of the Eighth Amendment,” 

White v. Napoleon, 897 F.2d 103, 106 (3d Cir.1990). See also Wilson v. Seiter, 501 U.S. 294, 

305 (1991) (mere negligence does not constitute deliberate indifference), because negligent 

treatment is not actionable as cruel and unusual punishment prohibited by the Eighth 

Amendment.   

The Supreme Court in Estelle v. Gamble explained: 

in the medical context, an inadvertent failure to provide adequate medical care 

cannot be said to constitute “an unnecessary and wanton infliction of pain” or to 

be “repugnant to the conscience of mankind.” Thus, a complaint that a physician 

has been negligent in diagnosing or treating a medical condition does not state a 

valid claim of medical mistreatment under the Eighth Amendment. Medical 

malpractice does not become a constitutional violation merely because the victim 
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is a prisoner. In order to state a cognizable claim, a prisoner must allege acts or 

omissions sufficiently harmful to evidence deliberate indifference to serious 

medical needs. It is only such indifference that can offend “evolving standards of 

decency” in violation of the Eighth Amendment. 

429 U.S. at 105–06. 

 

 2.  Claims Against SCI-Pine Grove and Supt. Bush 

Plaintiff’s Second Amended Complaint provides very little in the way of any factual 

allegations regarding the challenged conduct of SCI-Pine Grove or Supt. Bush.   As to SCI-Pine 

Grove, Plaintiff asserts liability because it is his place of incarceration, it is responsible for his 

care, and it accepted him as a prisoner on transfer from another State Correctional Institution.   

Regarding Supt. Bush, the Second Amended Complaint asserts only that Supt. Bush affirmed the 

denial of his grievance in the face of treatment by medical professionals that Plaintiff 

characterizes as inadequate.  For several reasons, the § 1983 claim against Defendant SCI-Pine 

Grove and against Supt. Bush in his official and individual capacities should be dismissed. 

SCI-Pine Grove and Supt. Bush argue that the § 1983 claim fails because:  1) the 

allegations are inadequate to state any claim upon which relief can be granted; and 2) any claim 

against SCI-Pine Grove or against Supt. Bush in his official capacity is barred by the doctrine of 

sovereign immunity.  SCI-Pine Grove additionally argues that the § 1983 claim against it fails 

because it is not a “person” within the meaning of § 1983.  (ECF No. 51 at 4).    

The Eleventh Amendment to the United States Constitution recognizes the sovereign 

immunity of a state from suit in federal court by private parties against the state unless waived by 

the state.   Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 267 (1997); Alden v. Maine, 

527 U.S. 706, 712-713 (1999).  This includes not only immunity from suits brought against the 

state itself, but also suits brought against state agencies and state officials in their official 

capacity.  Edelman v. Jordan, 415 U.S. 651, 663 (1974); Lavia v. Pennsylvania, Dept. of 
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Corrections, 224 F.3d 190, 195 (3d Cir. 2000); MCI Telecom. Corp. v. Bell Atl. Pa., 271 F.3d 

491, 503–04 (3d Cir. 2001); Foye v. Wexford Health Sources Inc., 675 F. App'x 210, 213 (3d 

Cir. 2017). 

Plaintiff’s assertion that SCI-Pine Grove somehow is liable because it did not decline his 

transfer from another state correctional institution and accepted him as a prisoner on transfer 

does not vitiate sovereign immunity.  Congressional enactment of 28 U.S.C. § 1983 did not 

abrogate the states’ sovereign immunity, and Pennsylvania expressly has not waived its 

immunity and consented to such suit.  See Will v. Michigan Dept. of State Police, 491 U.S. 58, 

66 (1989); 42 Pa. Cons. Stat. § 8521(b).  Thus, SCI-Pine Grove and Supt. Bush in his official 

capacity are immune from suit and the claim against them should be dismissed on this basis.  The 

Court also agrees with SCI Pine-Grove that it is not a person subject to suit under 42 U.S.C. § 

1983, Foye v. Wexford Health Sources Inc., 675 F. App'x 210, 215 (3d Cir. 2017), and dismissal 

of the claim against it is appropriate on this additional basis. 

Regarding the claim against Supt. Bush in his individual capacity, Supt. Bush is not a 

medical professional and Plaintiff alleges no personal involvement of Supt. Bush regarding his 

treatment.  “Because vicarious liability is inapplicable to [] § 1983 suits, a plaintiff must plead 

that each Government-official defendant, through the official’s own individual actions, has 

violated the Constitution.”  Iqbal, 556 U.S. at 676 (discussing § 1983 as instructive on Bivens 

actions and requiring personal involvement).   As stated by the Court of Appeals for the Third 

Circuit in Rode, 845 F.2d 1195 (3d Cir. 1988): 

A defendant in a civil rights action must have personal involvement in the alleged 

wrongs; liability cannot be predicated solely on the operation of respondeat 

superior. Personal involvement can be shown through allegations of personal 

direction or of actual knowledge and acquiescence. Allegations of participation or 

actual knowledge and acquiescence, however, must be made with appropriate 

particularity. 
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Rode v. Dellarciprete, 845 F.2d at 1207–08 (internal citations omitted).  Consequently, “[u]nder 

§ 1983, a supervisor may be personally liable ... if he or she participated in violating the 

plaintiff's rights, directed others to violate them, or, as the person in charge, had knowledge of 

and acquiesced in his subordinates' violations.” Diaz v. Palakovich, 448 F. App'x 211, 215 (3d 

Cir. 2011) (internal citations and quotations omitted).  

Plaintiff cannot predicate a claim against Supt. Bush for denial of Plaintiff’s Eighth 

Amendment Right regarding his prison medical treatment on the mere basis that Supt. Bush is a 

prison supervisor, but rather his allegations must be sufficient to plausibly show Supt. Bush’s 

personal involvement and deliberate indifference to Plaintiff’s constitutional rights that resulted 

in harm.  The court of appeals determined in Diaz that allegations that the official had knowledge 

of the violations, in that case an illegal practice used in prisoner mail handling, but did not take 

sufficient corrective actions to address the known illegal practice, and thus, acquiesced, sufficed 

to state a claim under § 1983.  448 F. App’x at 215.  In the medical context, however, where the 

matter involves a non-physician official’s knowledge of a medical grievance and it is alleged that 

the official failed to act despite that knowledge where the prisoner was under treatment by 

medical professionals, something more is required to show the official’s acquiescence in order to 

meet the deliberate indifference standard. Durmer v. O’Carroll, 991 F.2d 64, 69 (3d Cir. 1993).  

 As pointed out by Supt. Bush, (ECF No. 51 at 9), if there is no Eighth Amendment 

violation when two medical professionals differ in their opinions, then a corrections official such 

as Supt. Bush who is a non-medical professional cannot be said to have shown the requisite 

deliberate indifference in violation of the prisoner’s Eighth Amendment rights where the 

plaintiff, such as Mr. Winn, was receiving medical treatment from a medical professional.  See 

White v. Napoleon, 897 F.2d 103 (3d Cir. 1990) (no claim merely because plaintiff disagrees 
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with doctor’s professional judgment or merely because two doctor’s disagree as “there may be 

several acceptable ways to treat an illness”); Durmer, 991 F.2d at 68;  Spruill v. Gillis, 372 F.3d 

218, 236 (3d Cir. 2004).  Scantling v. Vaughn, No. CIV.A. 03-0067, 2004 WL 306126, at *9 

(E.D. Pa. Feb. 12, 2004) (“In the context of medical care claims, prison administrators who are 

not doctors are not liable for failing to respond to a prisoner's medical complaints where the 

prisoner is receiving treatment.”) (citing Durmer, 991 F.2d at 69, and dismissing claims against 

parties whose only involvement was in the grievance process).   

Plaintiff nevertheless argues that he has shown the personal involvement by Supt. Bush in 

the violation of his constitutional rights because Supt. Bush acted in denying his appeal in the 

grievance process.  (ECF No. 64 at ¶ 5).  He maintains that because Supt. Bush “is not a 

physician, if acting appropriately as an authority, should have consulted [at] least with the 

physician of the facility, but did not.” (ECF No. 64 at 1).  Disagreement with a prison official’s 

resolution of the prisoner’s grievance does not suffice to state a claim.  A prison official’s failure 

to provide a favorable outcome of a grievance is not a federal constitutional violation.  Gordon v. 

Vaughn, No. Civ. A. 99-1511, 1999 WL 305240, at *2 (E.D. Pa. May 12, 1999); Scantling v. 

Vaughn, No. Civ. A. 03-0067, 2004 WL 306126 (E.D. Pa. Feb. 12, 2004); Hoover v. Watson, 

886 F.Supp. 410, 418-419 (D. Del. 1995), aff’d 74 F.3d 1226 (3d Cir. 1995).  The Second 

Amended Complaint provides that Plaintiff was attended to by at least two medical professionals 

at SCI-Pine Grove.  Supt. Bush’s denial of Plaintiff’s grievance appeal amounts to at most 

deferral to the judgment of medical personnel. See Spruill v. Gillis, 372 F.3d 218, 236 (3d Cir. 

2004) (“If a prisoner is under the care of medical experts ..., a non-medical prison official will 

generally be justified in believing that the prisoner is in capable hands.”); see also Durmer v.  
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O'Carroll, 991 F.2d 64, 69 (3d Cir. 1993); Foye v. Wexford Health Sources Inc., 675 F. App'x 

210, 214 (3d Cir. 2017).   

Likewise any negligent conduct of Supt. Bush in his response to Plaintiff’s grievance or 

appeal does not suffice to show deliberate indifference.  Farmer v. Brennan, 511 U.S. at 836–37 

(1994).  In Durmer, the appellate court affirmed summary judgment in favor of the prison 

warden and state commissioner of corrections, neither of whom were physicians, where evidence 

showed simply that they did not respond to the letters from prisoner, who was already under 

treatment of the prison doctor, regarding his “predicament.”  See Durmer, 991 F.2d at 69.  

Similarly, in Burnside v. Moser, 138 F.App’x 414, 416 (3d Cir. 2005), the appellate court 

affirmed summary judgment, determining that the failure of prison official to process grievances, 

including ones regarding medical treatment, “although not to be commended, does not rise to the 

level of a violation of a constitution right.” 

In sum, Supt. Bush’s affirmance of the denial of Plaintiff’s grievance under 

circumstances where prison medical officials were treating Plaintiff is wholly insufficient to 

show deliberate indifference and in turn insufficient to state a claim for denial of Plaintiff’s 

Eighth Amendment rights by Supt. Bush.  Accordingly, the § 1983 claim against Supt. Bush in 

his individual capacity should be dismissed. 

Based on what possibly can be gleaned from Plaintiff’s response to the motion to dismiss 

by SCI-Pine Grove and Supt. Bush, Plaintiff intended in his Second Amended Complaint (or 

perhaps now intends) to bring a state law claim of negligence though his Second Amended 

Complaint does not appear to aver negligence or employ use of the term “negligence” with 

respect to SCI-Pine Grove and/or Supt. Bush.  Plaintiff, however, uses the term “negligence” 

several times in his brief in response to SCI-Pine Grove and Supt. Bush’s motion.  (ECF No. 54 
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at ¶ 1).  Specifically, as to negligence, Plaintiff asserts that Supt. Bush: 

comported [himself] negligently to ignore the plaintiff’s claims in the plaintiff’s 

one of many grievances.  The purpose of a “facility manager’s appeal” . . . is to 

review a grievance and the determination, or decision, and by/through personal 

involvement, determine if the grievance has arguable merit.  Here the Defendant 

Eric P. Bush, is also the facility manager as well as the superintendent, and failed 

to take/make any initiative to investigate the contents of the grievance.  The 

Defendant Eric P. Bush’s lack of doing so was a negligent act.  Not as an 

[authoritative] figure, but as a dereliction of his duties, and individual 

conscience/capacity.  

 

(ECF No. 64, at ¶ 1) (emphasis added).  He further asserts in his brief that he “alleges that both 

correctional defendants (Mr. Eric P. Bush, and State Correctional Institution Pine Grove) 

participated and/or “concorded” with the defendant Dr. Bernard McQuilan (M.D.).” (ECF No. 

64, at ¶ 3) (emphasis added).  These “allegations” of Supt. Bush’s failure to investigate and that 

he and SCI-Pine Grove “participated, and/or concorded” with Dr. McQuilan regarding Dr. 

McQuilan’s treatment of him do not appear in the Second Amended Complaint, except regarding 

the allegations that his grievance and appeal were denied, and they do not state any claim.   

To the extent Plaintiff asserts negligence against Supt. Bush in his individual capacity, 

that Plaintiff disagrees with the result of the grievance, including the lack of an independent 

investigation regarding the appeal of his grievance, does not amount to a negligence claim 

against Supt. Bush.  See Williams v. Syed, 782 A.2d 1090, 1095 (Pa. Commw. Ct. 2001) (alleged 

failure of prison superintendent to investigate grievance after it was filed did not show causal 

relationship with claimed injuries and was insufficient to state a claim against superintendent).  

Therefore, the Second Amended Complaint fails to state a claim for negligence against Supt. 

Bush in his individual capacity.  The only asserted basis for liability of SCI-Pine Grove for 

negligence is that Plaintiff is an inmate who was transferred there, which is insufficient, and as  
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indicated supra sovereign immunity bars suit against SCI-Pine Grove and Supt. Bush in his 

official capacity, whether the claim is for violation of § 1983 or negligence.   

Finally, because the federal claim against Supt. Bush in his individual capacity should be 

dismissed, at this stage in the litigation, the Court should decline to exercise supplemental 

jurisdiction over any further state law negligence claim intended against him.  28 U.S.C. § 

1367(c)(3); Angeloni v. Diocese of Scranton, 135 F.App’x 510, 514 (3d Cir. 2005). Elkadrawy v. 

Vanguard Grp., Inc., 584 F.3d 169, 174 (3d Cir. 2009); Aruanno v. Main, 467 F. App'x 134, 138 

(3d Cir. 2012) (declining supplemental jurisdiction over state law claims where pro se plaintiff’s 

constitutional claims were dismissed was appropriate); 5J Oilfield Services, LLC v. Pecha, 2013 

WL 3458163 (W.D. Pa. July 9, 2013) (court may decline supplemental jurisdiction as to one 

party even with case continuing against another); Klein v. Just Energy Group, Inc., Civ. Act. No. 

14-1050, 2016 WL 3539137, at *14 (W.D. Pa. June 29, 2016) Bangura v. City of Philadelphia, 

Civ. Act. No. 07-127, 2007 WL 3376676 (E.D. Pa. Oct. 15, 2007) (same).   

2. Claim Against Correct Care Solutions 

 

As there is no respondeat superior liability under § 1983 for violation of a prisoner’s 

Eighth Amendment right, in the context of the provision of medical care a plaintiff-prisoner must 

show that the  private entity sued as state actor “with deliberate indifference to the consequences, 

established and maintained a policy, practice or custom which directly caused [plaintiff’s 

constitutional] harm.”  Stoneking v. Bradford Area School Dist., 882 F.2d 720, 725 (3d Cir. 

1989); Natale v. Camden Cty. Corr. Facility, 318 F.3d 575, 583 (3d Cir. 2003) (liability of a 

private entity contracting with the state to provide health services to inmates likewise cannot be 

held liability under respondeat superior but rather requires a custom, policy or practice causing 

the constitutional violation); Sims v. Wexford Health Sources,  635 F.App’x 16, 20 (3d Cir. 

Case 2:16-cv-00284-CB-CRE   Document 81   Filed 07/25/17   Page 16 of 23



17 

 

2015).  According to the Plaintiff, Correct Care Solutions contracts with the PA DOC to provide 

licensed medical care to inmates at state correctional facilities, including SCI-Pine Grove, and as 

a result of that contracting is liable for the actions and “ineffective actions” of its medical staff.  

(ECF No. 45 at 3).   Plaintiff improperly attempts at most only respondeat superior liability 

against Correct Care Solutions and therefore the allegations in his Second Amended Complaint 

are insufficient to state a claim pursuant to § 1983 for denial of his Eighth Amendment rights.  

Accordingly, the claim against Correct Care Solutions should be dismissed.   

3. Claim Against Dr. Chun 

 

Plaintiff has clarified expressly through his responsive filings that he does not intend any 

negligence claim against Dr. Chun and that he seeks only to bring the § 1983 claim. (ECF No. 76 

at ¶ 8).   The allegations against Dr. Chun are that he was a visiting doctor who treated Plaintiff’s 

eye condition; who informed Plaintiff that he had a viral infection in his eye, that there are risks 

of the infection, and that stitches remained in his eye; and who removed some but not all of the 

stitches.  Plaintiff argues that Dr. Chun was “reckless as a surgeon for failing to remove the 

stiches from the Plaintiff’s left eye,” (ECF No. 76 at 2, ¶ 4), asserting that Dr. Chun  “knew by 

Plaintiff, and through medical records, that the stitches in the Plaintiff’s left eye[] had remained 

for a ‘Greater Extended Period of Unnecessary Time,’” (ECF No. 76 at 2, ¶ 7), that “Dr. Chun 

can not justify only removing an unspecified amount of stitches, and not all the stitches,” (ECF 

No. 76 at 2, ¶ 7), and that Dr. Chun therefore was reckless, careless, thoughtless, foolish and 

rash, as opposed to negligent.  (ECF No. 76 at 2, ¶ 8).   Plaintiff uses the term “reckless” and 

contends that he suffered “pain” as a result of his treatment, however, something more in the way 

of factual allegations to support a finding of deliberate indifference by Dr. Chun to Plaintiff’s 

serious medical need is required.   
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In response to Dr. Chun’s motion, Plaintiff takes issue with Dr. Chun’s citation to 

Plaintiff’s contention in his grievances that a certain medication should have been prescribed 

first instead of others that were prescribed.  (ECF No. 76 at 3, ¶ 11).  The Court is constrained in 

ruling on the motion to dismiss to consider the factual allegations of the Second Amended 

Complaint and assume them to be true under the appropriate standard.  In ruling on the motion to 

dismiss in accordance with Rule 12(b)(6), Dr. Chun’s assertions regarding factual matters 

outside of the Second Amended Complaint will not be considered. 

In turn, Dr. Chun in his Reply contests what he deems as attempts by Plaintiff to add 

facts to his Second Amended Complaint to show recklessness of Dr. Chun by way of his 

response to Dr. Chun’s motion. (ECF No. 78 at 3, 6).  For example, Dr. Chun takes issue with 

statements by Plaintiff that although Plaintiff is not a medical professional, common sense 

dictates that external stitches were not intended to be permanent or remain without removal for 

long periods of time, and that when stitches are not removed within a reasonable period it would 

expose a patient to infection.  (ECF No. 76, at ¶ 1).  Under a fair reading of Plaintiff’s response, 

however, it is evident that Plaintiff merely is characterizing his medical condition as obvious in 

its seriousness, see Lanzaro, 834 F.2d at 347, which has not been contested in any of the 

motions, and is characterizing Dr. Chun’s conduct as “reckless” in an attempt to fit a “reckless 

indifference” or “deliberate indifference” standard for his § 1983 claim.  Regardless, Plaintiff’s 

labels of Dr. Chun’s conduct are insufficient to state a claim.  Iqbal, 556 U.S. at 678 (mere 

threadbare recital of elements supported by mere conclusory statements are insufficient to 

survive a motion to dismiss); Twombly, 550 U.S. at 556 (same).  

Plaintiff urges that the consideration here should not be whether medical treatment or 

significant medical treatment by Dr. Chun was provided but “whether the proper treatment [was] 
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provided.” (ECF No. 76 at 2, ¶ 7).  That, however, decidedly is not the standard under § 1983.  In 

considering the allegations of Plaintiff’s Second Amended Complaint as to Dr. Chun, it is clear 

that Plaintiff does not allege that Dr. Chun refused to remove the stitches or failed to remove 

stitches, but that in removing stitches he did not remove all of them.  Thus, the allegations are 

inadequate to state a § 1983 claim against Dr. Chun for violation of Plaintiff’s Eighth 

Amendment rights as they do not approach the standard of deliberate indifference by Dr. Chun 

and appear only to sound in negligence.    

Plaintiff finally argues that as a result of corruption and scandals involving the 

Pennsylvania Department of Corrections decisions as to inmates are rendered untrustworthy, 

biased and undeserving of any confidence, (ECF No. 76 at 3, ¶ 10), and the Court’s consideration 

of medical care in the prison context should not differ from consideration of medical care 

elsewhere. (ECF No. 76 at 2, ¶ 6).  Plaintiff has not made factual allegations or any allegations in 

his Second Amended Complaint for that matter regarding any “corruption” by or connected to 

Dr. Chun, much less any allegations to show Dr. Chun’s conduct towards him could rise above a 

claim for negligence.  Despite Plaintiff’s argument as to what the law should be, the law is clear 

that prison medical officials “are accorded considerable latitude in the diagnosis and treatment of 

prisoners.” Durmer, 991 F.2d at 67.   Plaintiff’s disagreement with the physician’s course of 

treatment and his contention merely that the physician’s treatment falls below the standard of 

care do not satisfy to state a claim under § 1983.   

Finally, it is unclear, but Plaintiff also appears to posit a unique theory that because Dr. 

Chun is paid per visit his treatment was reckless “to extort the system, with disregard as to the 

Plaintiff’s condition.”  (ECF No. 76 at 3, ¶ 9).   Whatever payment made to Dr. Chun for his 

work providing medical services to prisoners, it does not establish any claim by Plaintiff under § 
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1983 for deliberate indifference by Dr. Chun to a serious medical condition in violation of his 

Eighth Amendment rights.  Accordingly, the claim against Dr. Chun should be dismissed. 

d. Futility 

 

If a civil rights complaint is subject to a Rule 12(b)(6) dismissal, a district court must 

permit a curative amendment unless such an amendment would be inequitable or futile. Alston v. 

Parker, 363 F.3d 299, 235 (3d Cir. 2004) (“Dismissal without leave to amend is justified only on 

the grounds of bad faith, undue delay, prejudice or futility.”); Grayson v. Mayview State Hosp., 

293 F.3d 103, 108 (3d Cir. 2002).  A district court must provide the plaintiff with this 

opportunity whether or not he seeks leave to amend. Id; Estate of Lagano v. Bergen Cnty. 

Prosecutor’s Office, 769 F.3d 850, 861 (3d Cir. 2014).  Where appropriate, in considering futility 

of amendment in a pro se prisoner matter, the record outside of the complaint may be considered.  

Diaz, 448 F.App’x at 216.   

It should be noted that the pro se Plaintiff has twice amended, however, the first 

amendment related to the improper joinder of defendants regarding matters unrelated to the 

actions involving present defendants, and the second amendment, which was on leave afforded 

in response to prior motions to dismiss, did not involve the Court addressing the requirements for 

Plaintiff to state a claim pursuant to § 1983 for violation of his Eighth Amendment rights.   

Plaintiff should not be granted leave to amend as to the § 1983 claim against SCI-Pine 

Grove and Supt. Bush in his official capacity, as amendment would be futile in the face of the 

immunity bar.  The immunity bar likewise makes amendment to attempt any negligence claim 

against SCI-Pine Grove or Supt. Bush in his official capacity futile.  Regarding the § 1983 claim 

against Supt. Bush in his individual capacity, as the denial or upholding of Plaintiff’s grievance 

is not a constitutional violation and acquiescence by Supt. Bush, who is not a medical 
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professional, is not shown in the face of the prisoner receiving medical treatment, amendment as 

to the § 1983 claim against Supt. Bush in his individual capacity also would be futile.   

Based on Plaintiff’s arguments, it appears he also intends a negligence claim against 

Supt. Bush in his individual capacity regarding the result of Plaintiff’s grievance appeal.  

Although such a claim appears untenable and any amendment to attempt to state such a 

negligence claim would appear futile, as there is no federal claim remaining against Supt. Bush, 

the Court should decline to exercise supplemental jurisdiction over any intended state law 

negligence claim against Supt. Bush in his individual capacity.  See Huertas v. City of Camden, 

295 F. App'x 484, 486 (3d Cir. 2008) (statute of limitations is tolled for 30 days after district 

court's dismissal of a state law claim pursuant to 28 U.S.C. § 1367).  

Regarding Dr. Chun, Plaintiff insists in response to Dr. Chun’s motion, that it would be 

“indeed futile in ordering an Amended 3
rd

 Complaint, when the facts can not be made any clearer 

without a medically qualified witness impartial to this particular matter.”  (ECF No. 76 at 3, ¶ 4).   

The alleged conduct of Dr. Chun in removing some but not all of the stitches does not rise above 

negligence as required and Plaintiff expressly has indicated that he does not intend a negligence 

claim against Dr. Chun.  Under these circumstances, the claim against Dr. Chun should be 

dismissed with prejudice.   

Differing from his position regarding Dr. Chun, Plaintiff has not disavowed as futile any 

amendment to his claim against Correct Care Solutions. The Plaintiff, therefore, should be given 

one last opportunity to amend to state a claim, if he is able, against Correct Care Solutions, 

pursuant to § 1983 for violation of his Eighth Amendment Rights, in accordance with the 

foregoing.  Plaintiff also should be permitted to restate in an amended complaint the claim 
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against Dr. McQuilan, which the Court has not had occasion to address by virtue of Dr. 

McQuilan filing an Answer to the Second Amended Complaint.    

e. Conclusion 

 

In sum, based on the foregoing, it is respectfully recommended that Defendants’ motions 

to dismiss (ECF Nos. 50, 54, and 73) be granted, specifically that: the motion to dismiss of SCI-

Pine Grove and Supt. Bush (ECF No. 50) be granted with prejudice as to the § 1983 claim and 

with prejudice as to any intended claim for negligence against SCI-Pine Grove and Supt. Bush in 

his official capacity, and that the Court decline supplemental jurisdiction over any intended 

negligence claim against Supt. Bush in his individual capacity; the motion to dismiss of Correct 

Care Solutions (ECF No. 54) be granted without prejudice to file a Third Amended Complaint to 

state a claim under § 1983 for violation of his Eighth Amendment rights; the motion to dismiss 

of Dr. Chun (ECF No. 73) be granted with prejudice; and Plaintiff be granted leave to amend his 

complaint to state claims against Defendants Correct Care Solutions and Dr. McQuilan only.   

Finally, it is respectfully recommended that Plaintiff be instructed that: the third amended 

complaint must be prepared on the approved form, must include the defendants and causes of 

action, must set forth clearly identified causes of action that both identify Plaintiff’s legal 

theories and facts suggestive of the proscribed conduct alleged in one stand-alone document 

without reference to any other document filed in this case, see Federal Rule of Civil Procedure 8; 

that he is not to enlarge the lawsuit by filing new allegations not related to the allegations in the 

second amended complaint or by adding defendants not related to the allegations in the second 

amended complaint; and that inclusion of new allegations and claims unrelated to those set forth 

in the second amended complaint in contravention of order of court will result in dismissal of 

any third amended complaint. 
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It is further recommended that if Plaintiff does not file a Third Amended Complaint 

within thirty days (30) days of the resolution of any objections to this report and 

recommendation, this lawsuit will proceed only against those claims against Dr. McQuilan, as 

stated in the Second Amended Complaint. 

Any party is permitted to file Objections to this Report and Recommendation to the 

assigned United States District Judge.  In accordance with 28 U.S.C. § 636(b), Fed.R.Civ.P. 6(d) 

and 72(b)(2), and LCvR 72.D.2, Plaintiff, because he is a non-electronically registered party, 

may file objections to this Report and Recommendation by August 11, 2017, and Defendants, 

because they are electronically registered parties, may file objections by August 8,  2017.  The 

parties are cautioned that failure to file Objections within this timeframe “will waive the right to 

appeal.” Brightwell v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir. 2011). 

             

         

s/Cynthia Reed Eddy    

        Cynthia Reed Eddy 

United States Magistrate Judge 

 

Dated:  July 25, 2017 

  

 

     

   

cc: JERMAINE WINN  

LL-3407 

189 Fyock Road 

Indiana, PA 15701-6542 

(via U.S. First Class Mail)  

 

All counsel of record via CM/ECF electronic filing 
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