
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

AMANDA F. SMITH-CHONKO  ) 

      )  

  Plaintiff,   ) 

      ) No. 2:16-cv-00741-DSC-RCM 

 v.     )  

      ) Judge David S. Cercone 

CAROLYN W. COLVIN,   ) Magistrate Judge Robert C. Mitchell 

Acting Commissioner of    ) 

Social Security,    ) Docket Nos. 15 & 19 

      ) 

  Defendant.   ) 

REPORT AND RECOMMENDATION 

I. Recommendation 

 It is respectfully recommended that the Court grant plaintiff’s motion for summary 

judgment (Docket No. 15), deny the Commissioner’s motion for summary judgment (Docket 

No. 19), vacate the January 15, 2013, decision below that plaintiff is not disabled (R. 148), and 

remand this matter for further administrative proceedings.   

II. Report 

 Presently before the Court for disposition are cross motions for summary judgment.  

Amanda F. Smith-Chonko (“plaintiff”) protectively filed a Title XVI application for 

supplemental security income (“SSI”) on April 12, 2011, alleging that she was disabled as of 

February 24, 2011.  (R. 345, 347.)  Plaintiff’s application was initially denied in late June 2011.  

(R. 146, 214.)  About two weeks later, Plaintiff filed a written request for a hearing.  (R. 219, 

225.)  In mid-December of 2012, Plaintiff attended a hearing held by Administrative Law Judge 

(“ALJ”) Lawrence J. Neary.  (R. 92.)  Impartial vocational expert (“VE”) Linda Dezack also 

appeared at the hearing.  (R. 90.)  The ALJ determined that plaintiff was not disabled.  (R. 148.)  

Plaintiff requested a review of the ALJ’s decision in mid-March 2013.  (R. 88.)  The Appeals 
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Council denied plaintiff’s request for review on April 13, 2016.  (R. 2.)  Plaintiff filed this action 

on June 6, 2016, under 42 U.S.C. §§ 405(g) and 1383(c)(3) seeking judicial review of the Social 

Security Administration’s decision denying her disability claim.  (Docket No. 1.)   

 In reviewing an administrative determination of the Commissioner, the question before 

any court is whether there is substantial evidence in the agency record to support the findings of 

the Commissioner that the plaintiff did not sustain her burden of demonstrating that she was 

disabled within the meaning of the Social Security Act (the “Act”).  Richardson v. Perales, 402 

U.S. 389 (1971); Adorno v. Shalala, 40 F.3d 43 (3d Cir. 1994).   

 42 U.S.C. § 405(g) provides that: 

 

The court shall have power to enter, upon the pleadings and 

transcript of the record, a judgment affirming, modifying, or 

reversing the decision of the Commissioner of Social Security, 

with or without remanding the cause for a rehearing.  The findings 

of the Commissioner of Social Security as to any fact, if supported 

by substantial evidence, shall be conclusive . . . .  

Substantial evidence is “‘more than a mere scintilla.  It means such relevant evidence as a 

reasonable mind might accept as adequate to support a conclusion.’  Consol. Edison Co. v. 

NLRB, 305 U.S. 197, 229 (1938).”  Richardson, 402 U.S. at 401; Plummer v. Apfel, 186 F.3d 422 

(3d Cir. 1999). 

 Since Plaintiff and the Commissioner confine their arguments to whether Plaintiff’s 

migraine headaches disable her, the Court will focus on hearing testimony, medical record 

evidence, and case law regarding migraines.   

 Plaintiff appeared with counsel at the hearing held on December 14, 2012.  (R. 90.)  

Plaintiff was born on April 25, 1988, and was twenty-four years old at the time of the hearing.  

(R. 97.)  She takes magnesium oxide daily for her migraines.  (R. 117.)  While the magnesium 
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oxide seems to reduce the number of migraines, she still suffers from severe migraines three or 

four times a month.
1
  (R. 118.)  They can last all day and into the next morning, but their length 

can be reduced to two or three hours if she sleeps or lies down in a dark place.  (R. 118.)  Placing 

a warm compress over her eyes “seems to help.”  (R. 118.)  She described her headaches as a 

piercing feeling on her right or left temple that sometimes “goes into her eyes.”  (R. 118.)  They 

cause her to be very sensitive to light and sound.  (R. 118.)  Because of her headaches, she has 

cancelled doctors’ appointments, physical therapy sessions, and cut short trips to the grocery 

store with her husband.  (R. 119.)  The headaches can occur even without exposure to bright 

lights.  (R. 119.)  She has had migraine headaches since age fourteen.  (R. 120.)  She believes 

that anxiety and bleach trigger her headaches, although they can still occur without those 

triggers.  (R. 120–21.)  She tried to use Neurotonin, Maxalt, Aleve, ibuprofen, and Topamax to 

treat her headaches in the past.  (R. 121.) 

 Plaintiff described her typical day to the ALJ.  She wakes up around 9:00 A.M., 

beginning her day by putting her glasses on and taking her medicine.  (R. 112–13.)  She then 

waits a half an hour to an hour to eat her breakfast because she has acid reflux disease.  (R. 113.)  

If her husband must run errands, she will join him if the errands will not take too long.  (R. 113.)  

Otherwise, she stated that she sees her doctors.  (R. 113.)  She “usually, sometimes” makes her 

own lunch.  (R. 113.)  In the afternoon, she watches television and determines what she will 

make for dinner.  (R. 113.)  Her husband usually helps her make dinner.  (R. 113.)  Besides 

watching television in the afternoon, she will play and care for her cat and sometimes lie down.  

(R. 113, 117.)  Her hobbies include crochet and reading books.  (R. 116.)  She spends about 

thirty minutes on the computer per day, during which she checks her emails, her bank 

                                                 
1
 After being asked later if she had headaches a couple of times per month, she affirmed.  

(R. 120.)   
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information, and her Facebook account.  (R. 116–17.)  She has friends on Facebook.  (R. 117.)  

After dinner, she and her husband will spend time together.  (R. 113.)  Sometimes they watch a 

movie.  (R. 113.)  Usually he goes to bed earlier than she does because she has trouble falling 

asleep.  (R. 113.)  Her bedtime is either 10:30 or 11:00 P.M, although she sometimes goes to bed 

later than that.  (R. 114.)  She does not clean her apartment, vacuum, or do the dishes or laundry.  

(R. 114.)  She grocery shops once a month with her husband.  (R. 114–15.)  She visits friends or 

family once or twice a week and goes out to eat “maybe” once a week.  (R. 115.)  Her hip 

bursitis pain prevented her from walking around her neighborhood for “a while.”  (R. 115.)  Very 

rarely will she go to the mall.  (R. 115–16.)  Her exercise consists of her physical therapy 

regimen.  (R. 116.)                     

 Plaintiff’s attorney examined the VE during the December 14, 2012, hearing.  After being 

asked if a person suffering from headaches, seizure disorder, and other physical symptoms that 

would be off task more than ten percent of the time at work would be able to perform jobs in the 

national economy matching plaintiff’s residual functional capacity, the VE answered no.  

(R. 127–28.)  The VE also testified that the customary tolerance for workplace absences is “[u]p 

to eight days annually, or less than a half a day per month.”  (R. 128.)  If someone left work early 

due to a headache and took a half day off, that would be counted as a half day toward the 

customary eight days of absences permitted per year.  (R. 128.)         

 The issue before the Court is whether there is substantial evidence supporting the 

Commissioner’s finding that plaintiff was not disabled as of February 24, 2011.  The term 

“disability” is defined in 42 U.S.C. § 423(d)(1)(A) as:  

inability to engage in any substantial gainful activity by reason of 

any medically determinable physical or mental impairment which 

can be expected to result in death or which has lasted or can be 

expected to last for a continuous period of not less than 12 months 
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. . . . 

42 U.S.C. § 423(d)(2)(A) provides the requirements for a disability determination: 

An individual shall be determined to be under a disability only if 

his physical or mental impairment or impairments are of such 

severity that he is not only unable to do his previous work but 

cannot, considering his age, education, and work experience, 

engage in any other kind of substantial gainful work which exists 

in the national economy, regardless of whether such work exists in 

the immediate area in which he lives, or whether a specific job 

vacancy exists for him, or whether he would he hired if he applied 

for work.  For purposes of the preceding sentence . . . “work which 

exists in the national economy” means work which exists in 

significant numbers either in the region where such individual lives 

or in several regions of the country.   

A “physical or mental impairment” is “an impairment that results from anatomical, 

physiological, or psychological abnormalities which are demonstrable by medically acceptable 

clinical and laboratory diagnostic techniques.”  42 U.S.C. § 423(d)(3).  These provisions are also 

applied for purposes of establishing a period of disability.  42 U.S.C. § 416(i)(2)(A).  While 

some regard these provisions as “very harsh,” the courts must follow them.  NLRB v. Staiman 

Bros., 466 F.2d 564 (3d Cir. 1972); Choratch v. Finch, 438 F.2d 342 (3d Cir. 1971); Woods v. 

Finch, 428 F.2d 469 (3d Cir. 1970).  It must be determined whether the record evidence supports 

the Commissioner’s conclusion that plaintiff was not disabled within the meaning of the Act.   

 Plaintiff’s medical record is extensive.  However, the Court will highlight only the record 

evidence as to headaches or migraine headaches and will limit its review to the evidence 

available to the ALJ at the time he rendered his decision.   

 Plaintiff visited Dr. Michael Sauter at Westmoreland Neurology.  On January 5, 2011, 

plaintiff was asked “to keep a headache calendar” and she received “a headache diet to review to 

see if she has any food triggers.”  (R. 439.)  Dr. Sauter started plaintiff on Topamax “to increase 

to 50mg . . . over the next few weeks for headache prevention and seizure protection.”  (R. 439.)  
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The record from a February 16, 2011, visit reveals that plaintiff’s headaches were greatly 

improved and no longer occurred daily.  (R. 437.)  Even more specifically, she only had one 

migraine a week that is “effectively alleviated with Maxalt.”  (R. 437.)  Dr. Sauter increased her 

Topamax dosage to 100mg “for improved . . . migraine control.”  (R. 437.)         

 Dr. Carlos Marrero, a treating neurologist, attended to plaintiff’s headache and migraine 

concerns.  In a May 4, 2011, letter to Dr. Michel Toret, Dr. Marrero wrote that plaintiff suffers 

from headaches “approximately one to two days a month.”  (R. 561.)  He described her having 

“episodes of transient monocular blindness on the right eye associated with the headaches.”  

(R. 561.)  She was diagnosed with headaches, mixed type.  (R. 561.)  In a June 9, 2011, letter to 

Dr. Toret, Dr. Marrero described plaintiff’s headaches as “slightly improved” but “still 

happening.”  (R. 514.)  She continued to have headache episodes “usually in the evening.”  

(R. 514.)  She also has not had “visual disturbances.”  (R. 514.)  His diagnosis remained as 

headaches, mixed type and he recommended that plaintiff take 150 mg of Topamax twice a day.  

(R. 514.)  On August 5, 2011, Dr. Marrero told Dr. Toret that plaintiff “had possibly a couple 

migraines” but “[n]one of them were strong.”  (R. 594.)  Her diagnosis was still headaches, 

mixed type.  (R. 594.)  An October 7, 2011, letter to Dr. Toret from Dr. Marrero revealed that 

plaintiff “continued having difficulty with headaches, losing her balance, and tends to go 

sideways to the left” and “has some tendency to stumble.”  (R. 593.)   A December 30, 2011, 

letter from Dr. Marrero to Dr. Toret maintained the headaches, mixed type diagnosis of the 

previous letters and noted that plaintiff dealt with “a little bit more headaches.”  (R. 590.)   

Plaintiff’s headaches and her diagnosis as having headaches of mixed type continued as noted in 

Dr. Marrero’s January 13, 2012, letter to Dr. Toret.  (R. 589.)  On January 12, 2012, plaintiff had 

a lightheadedness episode in her bathroom with confusion and weak-feeling legs.  (R. 589.) 
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 Dr. Marrero filled out a medical statement form regarding plaintiff’s headaches and 

associated symptoms.  On January 20, 2012, he used checkmarks on the medical statement form 

to indicate that plaintiff dealt with migraines and muscle-tension headaches.  (R. 606.)  For 

symptoms associated with her headaches, Dr. Marrero checked blanks beside anorexia, nausea 

and vomiting, irritability, photophobia, and increased noise sensitivity.  (R. 606.)  He indicated 

on the form that she had headaches about once a week and several times per month.  (R. 606–

07.)  The headaches last about twenty four hours, according to the blank Dr. Marrero checked.  

(R. 607.)  Finally, Dr. Marrero circled “no” when answering a form question of whether plaintiff 

could work while suffering a headache and commented that plaintiff felt sick with reduced 

concentration, loss of balance, malaise, and irritability.  (R. 607.) 

 Dr. Marrero wrote Dr. Toret a letter on August 14, 2012, detailing that plaintiff’s 

headaches “have been increasing [and are] possibly worse than when she was a teenager.”  

(R. 610.)  Her medications at that time included Topamax, Floricet, Zanaflex, Celexa, Seroquel, 

and also Neurontin.  (R. 610.)  He also diagnosed plaintiff with migraine headaches.  (R. 610.)   

 In a medical record made by Premier Medical Associates, plaintiff’s headaches were 

noted as a symptom associated with seizures.  (R. 630.)   

 Plaintiff visited the emergency room at Westmoreland Regional Hospital three times in 

2012.  On May 24, 2012, plaintiff appeared there for a headache that caused her severe, 

throbbing pain with nausea and photophobia.  (R. 669–70.)  A migraine was considered as a 

potential cause of her condition.  (R. 671.)  Plaintiff rated her own pain as a ten on a zero-to-ten 

scale.  (R. 674.)  Plaintiff also went to the emergency room for a migraine headache on August 5, 

2012.  (R. 653.)  The emergency room records from this episode reveal that she had severe pain 

with photophobia and nausea and that her headache was similar to previous headaches she had.  
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(R. 654.)  On August 18, 2012, she visited the emergency room due to nausea and vomiting.  

(R. 648.)  Although the records do not explicitly indicate any treatment for headaches or 

migraine headaches, the emergency room record acknowledges that she has a history of migraine 

headaches.  (R. 648.) 

 Medical records of plaintiff’s visits with Rheumatologist Dr. Nehal Shah on January 17, 

February 1, May 7, and May 29 of 2012 show that reviews of plaintiff’s body systems were 

positive for migraine headaches.  (R. 955, 960, 967, 972.)   

 Plaintiff also had two notable office visits with treating physicians Autumn Kline and 

Ajitesh Ojha.  In an August 22, 2012, visit, plaintiff mentioned that she usually had four to eight 

headaches a month with two of them being severe.  (R. 1001.)  If she uses Floricet, her 

headaches resolve in two hours; if she does not take Floricet, her headaches can last three to four 

days, with one lasting up to a month.  (R. 1001.)  She reported worse headaches in the month and 

a half preceding her appointment that Floricet did not mitigate.  (R. 1001.)  Associated symptoms 

included spots in her vision for a few seconds, slow speech, mild confusion, lightheadedness, and 

dizziness.  (R. 1001.)  A review of systems was positive for plaintiff having a balance issue of 

veering to the left.  (R. 1001.)  And in plaintiff’s December 12, 2012, appointment, Dr. Kline 

diagnosed her with common migraine intractable.  (R. 1022.) 

 In reviewing a disability claim, in addition to considering the medical and vocational 

evidence, the Commissioner must consider subjective symptoms.  Baerga v. Richardson, 500 

F.2d 309 (3d Cir. 1974).  As the court stated in Bittel v. Richardson, 441 F.2d 1193, 1195 (3d 

Cir. 1971): 

Symptoms which are real to the claimant, although unaccompanied 

by objective medical data, may support a claim for disability 

benefits, providing, of course, the claimant satisfies the requisite 

burden of proof.   
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In Good v. Weinberger, 389 F. Supp. 350, 353 (W.D. Pa. 1975), the Court stated: 

Bittel seeks to help those claimants with cases that so often fall 

within the spirit—but not the letter—of the Act.  That plaintiff did 

not satisfy the factfinder in this regard, so long as proper criteria 

were used, is not for us to question. 

 The applicable regulations require more explicit findings concerning the various 

vocational facts which the Act requires to be considered in making findings of disability in some 

cases.  The regulations, published at 20 C.F.R. §§ 404.1501, et seq., set forth an orderly and 

logical sequential process for evaluating all disability claims.  In this sequence, the ALJ must 

first decide whether plaintiff is engaging in substantial gainful activity.  If not, then the severity 

of plaintiff’s impairment must be considered.  If the impairment is severe, then it must be 

determined whether she meets or equals the “Listings of Impairments” in Appendix 1 of the 

Regulations which the Commissioner has deemed of sufficient severity to establish disability.  If 

the impairment does not meet or equal the Listings, then it must be ascertained whether she can 

do her past relevant work.  If not, then her residual functional capacity (“RFC”) must be 

ascertained, considering all the medical evidence in the file.  The finding of RFC is the key to the 

remainder of findings under the new regulations.  The ALJ must then assess whether plaintiff can 

perform any work corresponding with her RFC in the national economy.  At this stage, the 

Commissioner has a burden going forward to provide evidence of jobs in the national economy 

that would be suitable for plaintiff.   

 The ALJ discussed plaintiff’s headaches and migraine headaches in his decision.  He first 

found that plaintiff did not engage in substantial gainful activity since she applied for SSI on 

April 12, 2011.  (R. 153.)  He then determined that plaintiff’s severe impairments included 

mixed type of headaches.  (R. 153.)  Third, he decided that none of plaintiff’s impairments or 

combination of impairments met or medically equaled the severity of the impairments in the 
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listings.  (R. 154.)
2
   The ALJ determined that Plaintiff’s RFC allows her “to perform sedentary 

work as defined in 20 C.F.R. § 416.967(a) except the claimant must have the option to sit or 

stand at will, in place; could not climb ladders, ropes or scaffolds; must avoid exposure to all 

hazards such as machinery and heights; is limited to simple, routine, and repetitive tasks, with 

only occasional changes in the work setting; and could have only occasional interaction with 

supervisors and co-workers.”  (R. 156.)  He wrote that plaintiff’s headaches “appear to be 

sporadic and fairly well controlled.”  (R. 157.)  To support this assertion, he cited to medical 

record excerpts indicating that plaintiff’s migraines had greatly improved, that she took Floricet 

to control her headaches and resolve them within two hours, and that she only had two hospital 

visits for her migraines in 2012, neither requiring an overnight stint.  (R. 157.)  The ALJ also 

wrote that he accounted for plaintiff’s headache-related fatigue by limiting her to sedentary tasks 

with the option to sit or stand at will.  (R. 160–61.)   

 The ALJ appropriately gave minimal weight to Dr. Marrero’s January 20, 2012, report on 

plaintiff’s headaches.  In that report, Dr. Marrero checked blanks indicating that plaintiff had 

headaches about once a week or several times per month, each lasting a day.  (R. 606–07.)  The 

Third Circuit requires ALJs to give “[t]reating physicians’ reports . . . great weight, especially 

‘when their opinions reflect expert judgment based on a continuing observation of the patient’s 

condition over a prolonged period of time.’”  Plummer, 186 F.3d at 429 (quoting Rocco v. 

Heckler, 826 F.2d 1348, 1350 (3d Cir. 1987)); 20 C.F.R. § 404.1527(d)(2) (treating physician 

                                                 
2
 While there is no listing for migraines, they used to be analyzed under listing 11.03, which 

covered non-convulsive epilepsy.  Kulbacki v. Colvin, No. 15-297, 2016 WL 2609984, *6 (W.D. 

Pa. May 6, 2016) (citing Social Security Administration National Q&A 09-036; 20 C.F.R. § 404, 

Subpt. P., App. 1, 11.03).  However, listing 11.03 no longer exists.  See SOCIAL SECURITY 

ADMINISTRATION, DISABILITY EVALUATION UNDER SOCIAL SECURITY, 11.00 

NEUROLOGICAL-ADULT, https://www.ssa.gov/disability/professionals/bluebook/11.00-

Neurological-Adult.htm#11_03 (showing 11.03 as “reserved”).              
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opinions should be given controlling weight when well supported by medical evidence and 

consistent with other substantial record evidence).  ALJs “may afford a treating physician’s 

opinion more or less weight depending upon the extent to which supporting explanations are 

provided.”  Plummer, 186 F.3d at 429 (citing Newhouse v. Heckler, 753 F.2d 283, 286 (3d Cir. 

1984)).  However, forms such as Dr. Marrero’s February 5, 2012, report in which physicians 

need only “check a box or fill in a blank are weak evidence at best.”  Mason v. Shalala, 994 F.2d 

1058, 1065 (3d Cir. 1993).  While the ALJ acknowledged that Dr. Marrero’s letters to Dr. Toret 

indicated recurring headaches, the ALJ found it problematic that Dr. Marrero did not require 

plaintiff to complete a headache log and that plaintiff did not regularly go to the emergency room 

for headaches.  (R. 161.)  Dr. Marrero also did not provide a detailed RFC assessment regarding 

plaintiff’s limitations and abilities.  (R. 161.)  These reasons, critically supplemented by the 

blank-checking nature of Dr. Marrero’s January 20, 2012, report, sufficiently support the ALJ’s 

decision to give minimal weight to the report.   

 The ALJ concluded that plaintiff could perform work that exists in the national economy 

based on her age, education, work experience, and RFC.  (R. 162.)  The VE testified that plaintiff 

could work as a charge account clerk, callout operator, and surveillance systems monitor.  

(R. 162.)  The ALJ agreed with the VE’s assessment and found that plaintiff is not disabled.  

(R. 162.)           

 After reviewing the record, the parties’ briefs, and the ALJ’s decision, the Court finds an 

error justifying remand: the ALJ did not adequately consider record evidence and hearing 

testimony regarding plaintiff’s migraine headaches.   

 ALJs must consider all medical evidence in the record and adequately explain why he 

disregards or rejects evidence.  Weir on Behalf of Weir v. Heckler, 734 F.2d 955, 961 (3d Cir. 
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1984).  Federal courts typically give great deference to an ALJ’s credibility determination.  

Reefer v. Barnhart, 326 F.3d 376, 380 (3d Cir. 2003).  But ALJs “‘must be particularly diligent 

in making credibility determination[s] with regard to migraines, because laboratory tests cannot 

prove their existence.’”  Thomas v. Colvin, No. 14-274, 2015 WL 4067147, at *5 (W.D. Pa. July 

2, 2015) (quoting Parsley v. Astrue, No. 08-1227, 2009 WL 1940365, at *3 (W.D. Pa. July 2, 

2009)).  “[I]t is error for an ALJ to fail to acknowledge evidence that supports a plaintiff’s claim 

of pain or disability.”  Parsley, 2009 WL 1940365, at *4 (quoting Cotter v. Harris, 642 F.2d 700, 

707 (3d Cir. 1981)).  Several factors allow courts to determine the credibility of migraine 

complaints, including:  

 

whether the claimant has been diagnosed with migraines; whether 

the claimant has received treatment and medication; the length of 

the history of complaints and treatment related to migraines; the 

alleged severity and frequency; the symptoms the claimant alleges 

the migraines cause; and whether the record contains any 

statements from doctors questioning the alleged frequency or 

severity. 

Kulbacki v. Colvin, No. 15-297, 2016 WL 2609984, at *6 (W.D. Pa. May 6, 2016) (citing 

Thomas, 2015 WL 4067147, at *5–7 (collecting cases)).  The ALJ did not apply the factor test 

found in Kulbacki and Thomas when weighing the credibility of plaintiff’s migraine-headache 

complaints.
3
   

 Instead, the ALJ painted a picture of plaintiff as being in control of her migraine 

                                                 
3
 The Court acknowledges that Thomas (July 2, 2015) and Kulbacki (May 6, 2016) were decided 

after the ALJ’s January 15, 2013, decision.  (R. 148.)  Nevertheless, Thomas and Kulbacki must 

be applied retroactively.  Brown v. Sullivan, No. 89-4138, 1991 WL 225012, at *2 (E.D. Pa. 

Oct. 29, 1991) (“[g]enerally, judicial decisions are given retrospective application.”).  The 

Supreme Court of the United States prohibits “the erection of selective temporal barriers to the 

application of federal law in non-criminal cases.”  Harper v. Va. Dep’t of Taxation, 509 U.S. 86, 

97 (1993).  Alternatively, the Appeals Council had ample opportunity to discover that the 

Western District favors a factor test to determine the credibility of migraine headache complaints 

because it did not affirm the ALJ’s decision until April 13, 2016.  (R. 2.)     
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headaches.  (R. 157.)  He emphasized that: the headaches’ intensity was decreasing; the 

headaches were treatable by Floricet within two hours; and the headaches required only two trips 

to the emergency room to treat.  (R. 157.)   

 But the ALJ neglected other evidence in plaintiff’s medical record.  He did not discuss 

the letter Dr. Marrero wrote to Dr. Toret on August 14, 2012, detailing that plaintiff’s headaches 

“have been increasing [and are] possibly worse than when she was a teenager.”  (R. 610.)  Nor 

did he evaluate all of the evidence stemming from Plaintiff’s 2012 office visits with Dr. Autumn 

Kline and Dr. Ajitesh Ojha.  On August 22, 2012, plaintiff told Dr. Ojha that she usually had 

four to eight headaches a month with two of them being severe.  (R. 1001.)  She reported worse 

headaches in the month and a half preceding her appointment with Dr. Ojha that Floricet did not 

alleviate.  (R. 1001.)  The plaintiff’s symptoms associated with her headaches included spots in 

her vision for a few seconds, slow speech, mild confusion, lightheadedness, and dizziness.  

(R. 1001.)  A review of systems was positive for plaintiff having a balance issue of veering to the 

left.  (R. 1001.)  And on December 12, 2012, Dr. Kline diagnosed plaintiff with common 

migraine intractable.  (R. 1022.)  The above evidence contradicts the ALJ’s conclusion that 

plaintiff’s headaches were “sporadic and fairly well controlled.”  (R. 157.)  Yet the ALJ did not 

squarely address this evidence even though he is required to adequately explain his decisions to 

disregard or reject evidence.  Weir, 734 F.2d at 961.  Also problematic is the ALJ not weighing 

the credibility of the reports from Dr. Kline and Dr. Ojha.  20 C.F.R. § 404.1527(d)(2) (treating 

physician opinions should be given controlling weight when well supported by medical evidence 

and consistent with other substantial record evidence).  Because the Court lacks the power to 

peer into the ALJ’s mind to discover each aspect of his disability determination he does not 

divulge in writing, the Court must assume that he did not consider evidence contrary to his 
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conclusion that the plaintiff is not disabled.     

 Workplace customs trend against accommodating plaintiff’s migraines.  The VE testified 

that a person whose headaches and other maladies caused an off-task rate of more than ten 

percent at work would be unable to perform jobs matching plaintiff’s RFC.  (R. 127–28.)  

Additionally, the customary tolerance for workplace absences is “[u]p to eight days annually, or 

less than a half a day per month.”  (R. 128.)  If someone left work early due to a migraine 

headache and took a half day off, that would be counted as a half day toward the customary eight 

days of absences permitted per year.  (R. 128.)      

 In another example of not adequately considering the record evidence, the ALJ did not 

explain how plaintiff could work anywhere in the national economy with her migraine headaches 

while overcoming the headwinds caused by the workplace customs the VE testified to.  Plaintiff 

stated at her hearing that she endures severe migraines three or four times a month.  (R. 118.)  

They can last all day and into the next morning, but their length can be reduced to two or three 

hours if she sleeps or lies down in a dark place.  (R. 118.)  Placing a warm compress over her 

eyes “seems to help.”  (R. 118.)  Because of her headaches, she has cancelled doctors’ 

appointments, physical therapy sessions, and cut short trips to the grocery store with her 

husband.  (R. 119.)  The headaches can occur even without exposure to bright lights.  (R. 119.)  

The ALJ did not juxtapose plaintiff’s need to lie down in the darkness for hours to temper the 

intensity of her headaches with workplace customs that do not tolerate workers being off task 

more than ten percent of the time and permit no more than eight days of absences per year.  

(R. 118, 127–28.)  This is error.   

 Therefore, the Court should grant plaintiff’s motion for summary judgment (Docket 

No. 15), deny the Commissioner’s motion for summary judgment (Docket No. 19), vacate the 
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decision below that plaintiff is not disabled, and remand this matter for further administrative 

proceedings.  The factor test used in Kulbacki and Thomas should be used to evaluate the 

credibility of plaintiff’s migraine-headache complaints.  All evidence from plaintiff’s medical 

records and hearing testimony must be evaluated when determining whether plaintiff is disabled 

by her migraine headaches.  Ignoring or disregarding evidence without explanation warrants 

remand.                            

 Within fourteen days after being served with a copy, any party may serve and file written 

objections to the report and recommendation.  Any party opposing the objections shall have 

fourteen days from the date of service of objections to respond thereto.  Failure to file timely 

objections may constitute a waiver of any appellate rights. 

 

Dated: March 2, 2017       /s/ Robert C. Mitchell                   

        ROBERT C. MITCHELL 

        United States Magistrate Judge 

 

cc: All Counsel of Record  

 Hon. David S. Cercone          
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