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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

PITTSBURGH  

ADAMS POINTE I, L.P., ADAMS POINTE 

II, L.P.,  BAYBERRY NORTH 

ASSOCIATES L.P., AND;  BETTERS 

REAL ESTATE HOLDINGS, L.P., 

INDIVIDUALLY AND ON BEHALF OF 

THOSE SIMILARLY SITUATED;  JBCO,  

ADAMS POINTE III, L.P.,  ADAMS 

POINTE NORTH CONDOMINIUM 

ASSOCIATION, L.P.,  ADAMS POINTE 

MASTER ASSOCIATION, L.P.,  

COULTER & GRAHAM, LLP., MICHAEL 

AND KATHLEEN BICHLER, JOHN 

EVANS, 
 
  Plaintiffs, 
 
 vs.  
 
TRU-FLEX METAL HOSE CORP.,  TRU-

FLEX, LLC, AND; AND  PRO-FLEX LLC, 
 
  Defendants, et al., 

 
 

)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 

2:16-CV-00750-CB 
 

 
 

    

REPORT AND RECOMMENDATION 

 

Cynthia Reed Eddy, United States Magistrate Judge. 

 

RECOMMENDATION 

 

Presently before the court for disposition is a motion to dismiss Third-Party Plaintiffs Tru-

Flex Metal Hose Corp., Tru-Flex LLC (collectively “Tru-Flex”) and Pro-Flex LLC’s (“Pro-Flex”) 

Third-Party Complaints for failure to state a claim pursuant to Federal Rule of Civil Procedure 

12(b)(6) and motion to dismiss Plaintiff’s Original Class Action Complaint submitted by Third-

Party Defendant Ward Manufacturing (“Ward”). [ECF No. 168]. 

The motion is fully briefed and ripe for disposition. See [ECF Nos. 168, 169, 191, 192, 

193, 194, 203].  For the reasons that follow, it is respectfully recommended that Ward’s motion to 
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dismiss be granted in part and dismissed without prejudice in part.  Specifically, it is respectfully 

recommended that Pro-Flex and Tru-Flex’s claim against Ward for indemnification be dismissed 

with prejudice and Pro-Flex and Tru-Flex’s claim for contribution against Ward be dismissed 

without prejudice.  It is further respectfully recommended that Ward’s motion to dismiss the 

Named Plaintiff’s Original Complaint be dismissed without prejudice as moot. 

REPORT 

I. Background 

 

The factual background of this case and the operable Third-Party Complaints was set forth 

at length in this court’s prior Report and Recommendation. [ECF No. 259].  Because the court 

writes primarily for the parties, the court incorporates the factual background of that Report as if 

fully set forth herein and will only recount the allegations necessary to support this Report and 

Recommendation.   

Pro-Flex and Tru-Flex assert a claim for indemnification and/or contribution against Third-

Party Defendant Ward.  Ward is in the business of manufacturing, designing, distributing and/or 

selling CSST in Pennsylvania and nationwide. Third-Party Complaint [ECF No. 90] at ¶ 51.1  Pro-

Flex and Tru-Flex allege that they visually inspected properties at Adams Pointe and identified the 

presence of a CSST product manufactured by Ward (hereinafter “WardFlex CSST”) in certain 

residences at Adams Pointe. Id. at ¶ 53.  Pro-Flex and Tru-Flex allege that to the extent they are 

found liable to the Adams Pointe Plaintiffs for the presence of CSST at Adams Pointe, Ward is 

solely liable to the Adams Pointe Plaintiffs, jointly or severally liable with Pro-Flex and Tru-Flex, 

or is liable to Pro-Flex and Tru-Flex for contribution and/or indemnity. Id. at ¶ 54.  Pro-Flex and 

                                                 
1  Pro-Flex and Tru-Flex filed three separate Third-Party Complaints against the Third-Party 

Defendants which are substantially similar and docketed at ECF Nos. 90, 91, 92.  The pinpoint 

citations referred to in this recommendation are interchangeable between each Third-Party 

Complaint. 

Case 2:16-cv-00750-CB-CRE   Document 260   Filed 02/28/18   Page 2 of 13



3 

 

Tru-Flex allege that the duty to indemnify is “implied in the law to prevent an unjust result[,]” and 

that Ward’s negligence was the proximate cause of any damages sustained by the Adams Pointe 

Plaintiffs. Id. at ¶¶ 55-56.  Pro-Flex and Tru-Flex allege that to the extent that the Adams Pointe 

Plaintiffs have alleged to have “incurred damages in the form of property loss, structural damage, 

expended costs, loss of value in the marketing and sale of the residences, and increased insurability 

costs[,]” those damages were caused by Ward and not Pro-Flex and Tru-Flex. Id. at ¶¶ 52-56.  

Ward moves to dismiss the Third-Party Complaints and argues that the Third-Party 

Complaints are improper under Rule 14(a) and the Third-Party Complaints otherwise fail to state 

a claim against Ward for indemnity and/or contribution under Pennsylvania law.  Further, Ward 

moves to dismiss the Named Plaintiffs’ Original Complaint and argues that the Named Plaintiffs 

lack standing to recover damages beyond those incurred as a result of the purported fires at the 

Adams Pointe properties and the Named Plaintiffs’ claims for damages in connection with the 

properties at Adams Pointe not directly harmed by the fire incident are barred by the economic 

loss doctrine. 

II. Discussion 

 

a. Motion to Dismiss the Third-Party Complaints  

 

i. Federal Rule of Civil Procedure 14(a) 

 

Rule 14(a) allows a defendant to file a third-party complaint against a non-party “who is 

or may be liable to him for all or part of the plaintiff’s claim against him.” Fed. R. Civ. P. 14(a).  

The purpose of Rule 14(a) is “to permit additional parties whose rights may be affected by the 

decision in the original action to be joined and brought in so as to expedite the final determination 

of the rights and liabilities of all of the interested persons in one suit.” Glens Falls Indem. Co. v. 

Atl. Bldg. Corp., 199 F.2d 60, 63 (4th Cir.1952). 
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“A third-party complaint must attempt ‘to transfer to the third-party defendant the liability 

asserted against him by the original plaintiff.’” Monarch Life Ins. Co. v. Donahue, 702 F. Supp. 

1195, 1197 (E.D. Pa. 1989) (citing Baltimore & Ohio R. Co. v. Central Ry. Serv., Inc., 636 F. Supp. 

782, 786 (E.D.Pa.1986)).  A defendant/third-party plaintiff may use Rule 14(a) to implead a third-

party defendant “only if the proposed third-party defendant may be liable to the third-party plaintiff 

derivatively or secondarily.” Jabara v. Lang, 1:12-CV-1833, 2014 WL 47767, at *2 (M.D.Pa. Jan. 

6, 2014) (citing Naramanian v. Greyhound Lines, Inc., 07-CV-4757, 2010 WL 4628096, at *2 

(E.D. Pa. Nov. 15, 2010)).  Joinder is not available “when a defendant seeks to join a third[-]party 

who may only be liable to the plaintiff.” Id. 

Because Rule 14(a) is procedural in nature, a third-party complaint must have “some 

substantive basis in the law for the third-party plaintiff to hold the proposed third-party defendant 

liable.” Naramanian, 2010 WL 4628096, at *3 (citations omitted).  If state substantive law 

recognizes a right of contribution and/or indemnity, Rule 14 impleader is proper to assert such 

claims. See In re One Meridian Plaza Fire Litig., 820 F. Supp. 1492, 1496 (E.D. Pa. 1993). 

A court should determine whether the third-party complaint alleges a recognized cause of 

action under the law in analyzing whether the third-party complaint is proper under Rule 14(a). 

See e.g., Meyers v. Heffernan, 12-CV-2434, 2014 WL 3343803, at *9 (D.N.J. July 8, 2014) (parties 

“vehemently disputed” whether the third-party complaint was proper under Rule 14(a) and the 

court decided to first analyze the substance of the third-party plaintiffs’ contribution and 

indemnification claims to ascertain whether those claims sufficiently alleged secondary liability 

such that they were properly brought in accordance with Rule 14(a)). 

 Here, Pro-Flex and Tru-Flex assert that the presence of the WardFlex CSST product at 

Adams Pointe was the proximate cause of the Adams Pointe Plaintiff’s damages and therefore Pro-
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Flex and Tru-Flex are entitled to indemnity and/or contribution should judgment be entered against 

them.  Ward responds that Rule 14 impleader is improper here because the single operative factual 

allegation against Ward that WardFlex CSST was found at the Adams Pointe properties implies 

nothing actionable and there is no legal theory under which Pro-Flex and Tru-Flex could be liable 

due to the presence of WardFlex CSST. Ward Br. [ECF 169] at 10.  While the parties take great 

issue with whether the Third-Party Complaints are proper under Rule 14, it is determinative here 

whether the Third-Party Complaints state a claim against Ward for indemnification and 

contribution under Pennsylvania law, therefore the analysis will start there and consider Ward’s 

arguments asserted infra.  

ii. Federal Rule of Civil Procedure 12(b)(6) 

 

A third-party defendant “must assert any defense against the third-party plaintiff’s claim 

under Rule 12” and “may assert against the plaintiff any defense that the third-party plaintiff has 

to the plaintiff’s claim.” Fed. R. Civ. P. 14(a)(2)(A); (a)(2)(C).  Motions to dismiss a third-party 

complaint is generally analyzed under Federal Rule of Civil Procedure 12(b)(6).  Turning to the 

substance of the pending motions to dismiss, the applicable inquiry under Federal Rule of Civil 

Procedure 12(b)(6) is well-settled.  Under Federal Rule of Civil Procedure 8, a complaint must 

contain a “short and plain statement of the claim showing that the pleader is entitled to relief.” Fed. 

R. Civ. P. 8(a)(2).  Rule 12(b)(6) provides that a complaint may be dismissed for “failure to state 

a claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). “To survive a motion to 

dismiss, a complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to 

relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  A complaint that merely alleges entitlement to 

relief, without alleging facts that show entitlement, must be dismissed. See Fowler v. UPMC 
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Shadyside, 578 F.3d 203, 211 (3d Cir. 2009).  This “‘does not impose a probability requirement at 

the pleading stage,’ but instead ‘simply calls for enough facts to raise a reasonable expectation that 

discovery will reveal evidence of’ the necessary elements.” Phillips v. Cnty. of Allegheny, 515 

F.3d 224, 234 (3d Cir. 2008) (quoting Twombly, 550 U.S. at 556).  Nevertheless, the court need 

not accept as true “unsupported conclusions and unwarranted inferences,” Doug Grant, Inc. v. 

Great Bay Casino Corp., 232 F.3d 173, 183-84 (3d Cir. 2000), or the plaintiff’s “bald assertions” 

or “legal conclusions.” Morse v. Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d Cir. 1997). 

Although a complaint does not need detailed factual allegations to survive a Rule 12(b)(6) 

motion, a complaint must provide more than labels and conclusions. Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544, 555 (2007).  A “formulaic recitation of the elements of a cause of action 

will not do.” Id. (citing Papasan v. Allain, 478 U.S. 265, 286 (1986)).  “Factual allegations must 

be enough to raise a right to relief above the speculative level” and “sufficient to state a claim for 

relief that is plausible on its face.” Twombly, 550 U.S. at 555.  Facial plausibility exists “when the 

plaintiff pleads factual content that allows the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (citing 

Twombly, 550 U.S. at 556).   

The plausibility standard is not akin to a “probability requirement,” but it asks for 

more than a sheer possibility that a defendant has acted unlawfully. . . . Where a 

complaint pleads facts that are “merely consistent with” a defendant’s liability, it 

“stops short of the line between possibility and plausibility of ‘entitlement to 

relief.’” 

 

Id. (quoting Twombly, 550 U.S. at 556) (internal citations omitted).   

When considering a Rule 12(b)(6) motion, the court’s role is limited to determining 

whether a plaintiff is entitled to offer evidence in support of his claims. See Scheuer v. Rhodes, 

416 U.S. 232, 236 (1974). The court does not consider whether a plaintiff will ultimately prevail. 
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Id. A defendant bears the burden of establishing that a plaintiff’s complaint fails to state a claim. 

Gould Elecs. v. United States, 220 F.3d 169, 178 (3d Cir. 2000). 

iii. Failure to State a Claim for Indemnity under Pennsylvania Law 

 

Pro-Flex and Tru-Flex levy a claim for equitable indemnification against Ward for the 

presence of WardFlex CSST at the Adams Pointe properties and allege that the WardFlex CSST 

was the proximate cause of any damages sustained by the Adams Pointe Plaintiffs.  Ward seeks 

dismissal of this claim and argues that there is no factual support for these allegations and further 

there are no allegations of a contractual or a legal relationship to indemnify. Ward Br. [ECF 169] 

at 12-13.   

Under Pennsylvania law, common law or equitable indemnification is available “(1) where 

there is an express contract to indemnify, or (2) where the party seeking indemnity is vicariously 

or secondarily liable for the indemnitor’s acts.” Allegheny Gen. Hosp. v. Philip Morris, Inc., 228 

F.3d 429, 448 (3d Cir. 2000) (citation and internal quotation marks omitted).  In the present matter, 

it is undisputed that no contract exists between Ward and Pro-Flex and/or Tru-Flex.  Instead, Pro-

Flex and Tru-Flex maintain that any liability they purportedly owe to the Named Plaintiffs is 

secondary to Ward’s liability to the Named Plaintiffs and Pro-Flex and Tru-Flex should be 

indemnified.  The Pennsylvania Supreme Court has explained secondary liability as follows: 

The right of indemnity rests upon a difference between the primary and the 

secondary liability of two persons each of which is made responsible by the law to 

an injured party. It is a right which enures to a person who, without active fault on 

his own part, has been compelled, by reason of some legal obligation, to pay 

damages occasioned by the negligence of another, and for which he himself is only 

secondarily liable. The difference between primary liability and secondary liability 

... depends on a difference in the character or kind of the wrongs which cause the 

injury and in the nature of the legal obligation owed by each of the wrongdoers to 

the injured person.... [S]econdary as distinguished from primary liability rests upon 

a fault that is imputed or constructive only, being based on some legal relation 

between the parties, or arising from some positive rule of common or statutory law 

or because of a failure to discover or correct a defect or remedy a dangerous 
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condition caused by the act of the one primarily responsible. 

 

Builders Supply Co. v. McCabe, 77 A.2d 368, 370, 371 (Pa. 1951) (emphasis omitted).  Equitable 

indemnity “is not a fault sharing mechanism between one who was predominately responsible for 

[damages sustained] and one whose negligence was relatively minor.” Sirianni v. Nugent Bros., 

Inc., 506 A.2d 868, 871 (Pa. 1986).  Rather, indemnity is a “fault shifting mechanism, operable 

only when a defendant who has been held liable to a plaintiff solely by operation of law, seeks to 

recover his loss from a defendant who was actually responsible for the [incident] which occasioned 

the loss.” Id.  Thus, indemnity “shifts the entire responsibility for damages from a party who, 

without any fault, has been required to pay because of a legal relationship to the party at fault.” 

City of Wilkes-Barre v. Kaminski Bros., Inc., 804 A.2d 89, 92 (Pa. Cmmw. 2002).    

In determining whether a party can be indemnified, “a court must look to whether the party 

seeking indemnity had any part in causing the injury.” Sirianni, 506 A.2d at 871.  As applicable 

here, “[i]n the case of concurrent or joint tortfeasors, having no legal relation to one another, each 

of them owing the same duty to the injured party, and involved in an [incident] in which the injury 

occurs, there is complete unamimity among the authorities everywhere that no right of indemnity 

exists on behalf of either against the other; in such a case, there is only a common liability and not 

a primary or secondary one, even though one may have been very much more negligent that the 

other.” Builders Supply, 77 A.2d at 371 (emphasis in original). 

Here, Pro-Flex and Tru-Flex cannot adequately state a claim for indemnity from Ward for 

any judgment rendered against them for the mere “presence” of WardFlex CSST at the Adams 

Pointe properties because they are entities having no legal relation to each other and each owe the 

same duty to the Adams Pointe Plaintiffs.  The liability that Ward owes to the Adams Pointe 

Plaintiffs is a common liability, not a primary or secondary one to the duty owed by Pro-Flex and 
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Tru-Flex to the Adams Pointe Plaintiffs, although one entity may be found much more negligent 

than the other.  The common theories of liability are that the Adams Pointe Plaintiffs’ damages 

occurred because of the defective Pro-Flex® CSST, because bonding and grounding was a 

defective safety fix, because of defective WardFlex CSST, or some combination of these reasons.  

The “presence” of WardFlex CSST is simply an alternate theory of liability between potential joint 

tortfeasors, not a primary or secondary liability to the Adams Pointe Plaintiffs.  No theory of 

liability is superior to another which would support a claim for indemnification.  Accordingly, 

because Pennsylvania law does not recognize a claim for indemnification under these facts, it is 

respectfully recommended that Ward’s motion to dismiss be granted in this respect and Pro-Flex 

and Tru-Flex’s claim for indemnification be dismissed with prejudice, as amendment would be 

futile. Grayson v. Mayview State Hosp., 293 F.3d 103, 108 (3d Cir. 2002). 

iv. Failure to State a Claim for Contribution under Pennsylvania Law 

 

Ward next argues that the mere presence of its product at the Adams Pointe properties is 

not enough to state a claim for contribution under Pennsylvania law, and there are no set of facts 

that show that Ward and Pro-Flex and Tru-Flex are joint tortfeasors.  Additionally, Ward argues 

that the sole allegation that WardFlex CSST was present at the Adams Pointe properties implies 

nothing actionable and at best would only serve as a defense to Pro-Flex and Tru-Flex against the 

Adams Pointe Plaintiffs.  Ward maintains that “[a]s a matter of law, if a particular structure 

contains Pro-Flex[® CSST] as determined by a fact-finder, only [Pro-Flex and Tru-Flex] (not 

Ward) are potentially liable; if a structure contains Ward products or some other type of CSST, 

[Pro-Flex and Tru-Flex] would have a valid defense to the extent that only that manufacturer (not 

[Pro-Flex or Tru-Flex]) could be potentially liable.” Ward Br. [ECF 169] at 10-11.  Ward argues 

that “[p]otential liability would follow product identification.” Id. at 11.  Ward further argues that 
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Pro-Flex and Tru-Flex’s claim for contribution against Ward fails in light of the alleged class 

allegations because the potential class is defined only in terms of property in which Pro-Flex® 

CSST was installed and makes no allegations regarding Ward, or other third-party products. Id. at 

11. 

Pro-Flex responds that the Named Plaintiffs have alleged that all yellow-jacketed CSST is 

defective and “regardless of which CSST manufacturer’s product is installed, the CSST necessarily 

results in the damages alleged” by the Named Plaintiffs. Pro-Flex Op. Br. [ECF No. 191] at 3.  

Thus, Pro-Flex maintains that it would be inequitable for Pro-Flex to “face exposure” to liability 

for the presence of Pro-Flex® CSST and WardFlex CSST. Id.  Pro-Flex argues that there “is no 

reason to conclude that Pro-Flex and Ward[F]lex were not installed in the same unit, the same 

multi-building unit, or both.” Id. at 8.  Thus, as Pro-Flex asserts, Pro-Flex could be compelled to 

pay a judgment that is occasioned by both Pro-Flex and Ward as joint tortfeasors, which would 

entitle Pro-Flex to contribution. Id. at 8.  Tru-Flex likewise argues that the allegations that 

WardFlex CSST was present and caused the Adams Pointe Plaintiffs’ damages is enough to show 

that Ward is a joint tortfeasor and the contribution claim should survive a motion to dismiss. Tru-

Flex Op. Br. [ECF No. 192] at 13-14. 

Pro-Flex and Tru-Flex assert its contribution claim under the Pennsylvania Uniform 

Contribution Among Tortfeasors Act (“UCATA”) which establishes that “[t]he right of 

contribution exists among joint tort-feasors.” 42 PA CONST. STAT. § 8324(a).  Under 

Pennsylvania law, “joint tortfeasors” are defined as “two or more persons jointly or severally liable 

in tort for the same injury to persons or property, whether or not judgment has been recovered 

against all or some of them.” 42 PA CONST. STAT. § 8322. The UCATA “does not directly 

litigate liability for tort between the injured party and the tortfeasor.  Instead, it gives the joint 
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tortfeasors the independent right to recovery where there is a tort in the background.” U.S. v. 

Sunoco, Inc., 501 F. Supp. 2d 641, 651 (E.D. Pa. 2007).  See e.g., Puller v. Puller, 110 A.2d 175, 

177 (Pa. 1955) (“contribution is not a recovery for the tort but the enforcement of an equitable 

duty to share liability for the wrong done.”).  One tortfeasor’s “right to receive contribution from 

a joint tortfeasor derives not from his liability to the claimant but rather from the equitable principle 

that once the joint liability of several tortfeasors has been determined, it would be unfair to impose 

the financial burden of the plaintiff’s loss on one tortfeasor to the exclusion of the other.” Svetz for 

Svetz v. Land Tool Co., 513 A.2d 403, 407 (Pa. Super. 1986). 

The Third-Party Complaints against Ward do not adequately contain enough factual 

allegations to state a claim for contribution.   The sole allegation against Ward is that WardFlex 

CSST was discovered at “certain properties at Adams Pointe[.]” Third-Party Complaint [ECF No. 

90] at ¶ 18.  Pro-Flex and Tru-Flex do not identify the number of properties that WardFlex was 

present, the quantity of the WardFlex CSST product, what the characteristics of the WardFlex 

CSST product are, in what manner it was present (i.e., being used for remediation efforts or a 

legacy install), how the presence of WardFlex CSST caused the Adams Pointe Plaintiffs’ damages, 

etc.  The court is mindful that the present discovery schedule has only ordered class discovery to 

commence and fact discovery has not yet occurred and the court denied Pro-Flex and Tru-Flex’s 

motion to inspect the properties to determine the extent of the WardFlex CSST product’s presence 

at the Adams Pointe properties.  Therefore, it is respectfully recommended that Ward’s motion to 

dismiss be granted and Pro-Flex and Tru-Flex be given the opportunity to supplement their 

pleadings to the extent they can state a viable claim against Ward for contribution. 

Turning to Ward’s argument that the mere presence of WardFlex CSST implicates nothing 

actionable and serves only as a defense to Pro-Flex and Tru-Flex against the Named Plaintiffs, this 
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argument, while logical, is rejected.  The presence of WardFlex CSST is not just a defense to Pro-

Flex and Tru-Flex.  If Pro-Flex and Tru-Flex adequately amend their Third-Party Complaints to 

allege, for example, that both Pro-Flex® CSST and WardFlex CSST contributed to the fire 

incidents, and discovery reveals this to be true, it would compel Ward to share liability with Pro-

Flex and Tru-Flex.  However, because the allegations as presently pleaded are silent as to 

WardFlex CSST’s role in causing the Adams Pointe Plaintiffs’ damages, dismissal is appropriate. 

Accordingly, because the Third-Party Complaints as presently pleaded do not contain 

enough factual allegations to state a claim for contribution against Ward, it is respectfully 

recommended that Ward’s motion to dismiss be granted and Pro-Flex and Tru-Flex’s claim for 

contribution be dismissed without prejudice and Pro-Flex and Tru-Flex be given an opportunity to 

amend their Third-Party Complaints to the extent they can cure the deficiencies stated herein. See 

Grayson, 293 F.3d at 108 (when a deficient complaint is dismissed, the court must permit a 

curative amendment, unless it would be futile). 

b. Motion to Dismiss Named Plaintiffs’ Original Complaint 

 

Lastly, Ward moves to dismiss the Named Plaintiffs’ Original Complaint arguing that the 

Named Plaintiffs lack standing to seek damages “beyond those incurred as a result of the two 

purported fires at Adams Pointe[,]” and any damages “in the form of diminution of value in 

property, inspection costs, removal and remediation costs, and increased insurance premiums” are 

purely economic and barred by Pennsylvania’s economic loss doctrine. Ward Br. [ECF 169] at 14-

17.   

Because the undersigned recommends that the Third-Party Complaints naming Ward as a 

third-party defendant be dismissed, it is recommended that Ward’s motion to dismiss the Named 

Plaintiffs’ Original Complaint be dismissed without prejudice as moot and no substantive 
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recommendation will be made as to Ward’s respective arguments.  

III. Conclusion 

 

Based on the foregoing, it is respectfully recommended that Ward’s motion to dismiss be 

granted in part and dismissed without prejudice in part.  Specifically, it is respectfully 

recommended that Pro-Flex and Tru-Flex’s claim for indemnification be dismissed with prejudice 

and Pro-Flex and Tru-Flex’s claim for contribution be dismissed without prejudice.  It is further 

respectfully recommended that the motion to dismiss the Named Plaintiff’s Original Complaint be 

dismissed without prejudice as moot. 

Therefore, pursuant to 28 U.S.C. § 636(b)(1)(B) and (C), Federal Rule of Civil Procedure 

72, and the Local Rules for Magistrates, the parties have until March 14, 2018 to file objections 

to this report and recommendation. Unless Ordered otherwise by the District Judge, responses to 

objections are due March 28, 2018.  Failure to file timely objections may constitute a waiver of 

any appellate rights. Brightwell v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir. 2011).   

 

 

Dated: February 28, 2018.     Respectfully submitted, 

        s/ Cynthia Reed Eddy   

        Cynthia Reed Eddy 

        United States Magistrate Judge 

 

 

cc:  Honorable Cathy Bissoon 

 United States District Judge 

 via electronic filing 

 

 all counsel of record via CM/ECF electronic filing system 
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