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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

PITTSBURGH  

ADAMS POINTE I, L.P., ADAMS POINTE 

II, L.P.,  BAYBERRY NORTH 

ASSOCIATES L.P., AND;  BETTERS 

REAL ESTATE HOLDINGS, L.P., 

INDIVIDUALLY AND ON BEHALF OF 

THOSE SIMILARLY SITUATED;  JBCO,  

ADAMS POINTE III, L.P.,  ADAMS 

POINTE NORTH CONDOMINIUM 

ASSOCIATION, L.P.,  ADAMS POINTE 

MASTER ASSOCIATION, L.P.,  

COULTER & GRAHAM, LLP., MICHAEL 

AND KATHLEEN BICHLER, JOHN 

EVANS, 
 
  Plaintiffs, 
 
 vs.  
 
TRU-FLEX METAL HOSE CORP.,  TRU-

FLEX, LLC, AND; AND  PRO-FLEX LLC, 
 
  Defendants, et al., 

 

)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 

2:16-CV-00750-CB 
 

 
 

   

REPORT AND RECOMMENDATION 

 

Cynthia Reed Eddy, United States Magistrate Judge. 

 

RECOMMENDATION 

 

Presently before the court for disposition are the following: 

 

1. A motion to dismiss Plaintiff Bayberry North Associates, L.P. (“Bayberry 

North”) and Betters Real Estate Holdings, LLC’s (“Betters Real Estate”) First 

Amended Complaint for lack of jurisdiction and failure to state a claim pursuant 

to Federal Rules of Civil Procedure 12(b)(1) and (6) filed by Pro-Flex, LLC 

(“Pro-Flex”) [ECF No. 207]; and 

 

2. A motion to dismiss Plaintiff Bayberry North and Betters Real Estate’s First 

Amended Complaint for lack of jurisdiction and failure to state a claim pursuant 

to Federal Rules of Civil Procedure 12(b)(1) and (6) filed by Tru-Flex Metal 

Hose Corp., and Tru-Flex, LLC (collectively “Tru-Flex”) [ECF No. 208].1 

                                                 
1  Pro-Flex and Tru-Flex may be collectively referred to as the “Flex Defendants” in this 
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The motions are fully briefed and ripe for disposition. See ECF Nos. 207, 208, 209, 220, 

221, 224, 226.  For the reasons that follow, it is respectfully recommended that both motions be 

denied. 

 

REPORT 

 

I. Background 

 

Named Plaintiffs are a group of putative class members who initiated the present products 

liability suit against the Flex Defendants in connection with the allegedly defective design, 

manufacture and sale of yellow Corrugated Stainless Steel Tubing (“CSST”) for use in residences 

and in other structures owned or otherwise occupied by Named Plaintiffs.  The court will only 

discuss facts that are necessary to decide the pending motions to dismiss the First Amended 

Complaint.2 

The original complaint filed by, inter alia, Plaintiffs Bayberry North and Betters Real 

Estate brought claims against Defendants Pro-Flex and Tru-Flex in connection with damages 

allegedly caused by the Pro-Flex® CSST product at a condominium development located in 

Franklin Township, Pennsylvania referred to as “Clearwater Estates.” Compl. [ECF No. 1] at ¶ 

13-14.  Bayberry North alleged in the original complaint that it purchased “certain completed units 

in Clearwater Estates” and also had “ongoing property construction interests” at Clearwater 

Estates. Id. at ¶ 13.  The original complaint does not provide any factual allegation that tends to 

show that Betters Real Estate had any property interest in Clearwater Estates, or any other property 

                                                 

Report and Recommendation.  Additionally, the arguments contained in their respective briefs are 

identical and will be discussed concurrently.  

 
2  A more thorough background of this case and of yellow-jacketed CSST related litigation 

was outlined in this court’s prior Report and Recommendation which was adopted as the Opinion 

of the Court. See Rep. and Rec. [ECF No. 259] (adopted by Memo. Or. [ECF No. 261]).     
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identified in the original complaint.  The entirety of the original complaint regarding Betters Real 

Estate provides that it is a “limited partnership created in the Commonwealth of Pennsylvania with 

its principal place of business at 100 Bet-Tech Drive, Aliquippa, Beaver County, Pennsylvania 

15001.” Id. at ¶ 14.   

With leave of court, Plaintiffs amended their complaint on October 4, 2017. First Amended 

Complaint (“FAC”) [ECF No. 186].  In the FAC, Plaintiffs omitted any reference to the Clearwater 

Estates property.  Rather, Plaintiffs broadly allege that they own residences affected by the 

allegedly defective Pro-Flex product.  Specifically, it is alleged that the Plaintiffs – including the 

Adams Pointe Plaintiffs, Bayberry and Betters Real Estate – “own multiple condominiums, quad 

duplexes, carriage homes, and townhomes in Pennsylvania for personal possession, leasing, and 

sale.” FAC [ECF No. 186] at ¶ 61.  The FAC further provides: 

Bayberry North and Betters Real Estate experienced actual harm and 

damages from the installation of yellow-jacketed CSST.  Bayberry North and 

Betters Real Estate own residential properties with yellow-jacket CSST installed, 

and once made aware of the imminent danger lurking in the material condition of 

such product, these Named Plaintiffs began mitigating the risk by removing the 

dangerous yellow-jacketed version and replacing the same with the safer design 

offered by black-jacketed CSST.  Such efforts resulted in actual monetary losses 

by these Named Plaintiffs. 

 

Additionally, during the course of a residential sale, Bayberry North and 

Betters Real Estate were made aware that the allegations and disclosures of yellow-

jacketed CSST as a material defect affected the safety of the property, and therefore, 

the financing available for sales.  Specifically, third-party financing for a pending 

sale was denied based upon such material danger. 

 

Bayberry North and Betters Real Estate are currently realizing damages in 

the form of diminution in value from the effect of seller disclosure of yellow-jacket 

CSST on sales and seller-associated costs, and damages incurred from failures 

connected to the loss of third-party financing for property sales. 

 

Id. at ¶¶ 71-73.     

 

 The Flex Defendants now move to dismiss Bayberry North and Betters Real Estate’s FAC 
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and argue that Bayberry North and Betters Real Estate lack standing and otherwise fail to state a 

claim under Federal Rule of Civil Procedure 12(b)(6).    

II. Standard of Review 

 

The Flex Defendants largely challenge Bayberry North and Betters Real Estate’s FAC on 

the basis of Article III standing.  To establish the minimum requirements to establish Article III 

standing, a plaintiff must demonstrate “(1) an injury-in-fact, (2) a sufficient causal connection 

between the injury and the conduct complained of, and (3) a likelihood that the injury will be 

redressed by a favorable decision.” Finkelman v. Natl. Football League, 810 F.3d 187, 193 (3d 

Cir. 2016) (citations omitted).  It is the plaintiff’s burden to establish the elements of standing. 

Berg v. Obama, 586 F.3d 234, 238 (3d Cir.2009). 

To sufficiently allege the element of an “injury-in-fact,” “a plaintiff must claim ‘the 

invasion of a concrete and particularized legally protected interest” resulting in harm “that is actual 

or imminent, not conjectural or hypothetical.’” Finkelman, 810 F.3d at 193 (quoting Blunt v. Lower 

Merion Sch. Dist., 767 F.3d 247, 278 (3d Cir.2014) (additional citations omitted)).  “To be 

‘concrete,’ an injury must be ‘real, or distinct and palpable, as opposed to merely abstract.’” 

Finkelman, 810 F.3d at 193 (quoting N.J. Physicians, Inc. v. President of the United States, 653 

F.3d 234, 238 (3d Cir.2011) (additional citations omitted)).  An injury is particularized if it 

“affect[s] the plaintiff in a personal and individual way.” Lujan v. Defs. of Wildlife, 504 U.S. 555, 

561 (1992).  A “chain of contingencies” or “mere speculation” does not give rise to an injury-in-

fact. Constitution Party of Pa. v. Aichele, 757 F.3d 347, 364 (3d Cir.2014) (quoting Clapper v. 

Amnesty Intern. USA, 568 U.S. 398, 410 (2013)). 

To sufficiently state the causation element, it requires that the injury be “fairly traceable to 

the challenged action of the defendant, and not the result of the independent action of some third 
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party not before the court.” Toll Bros., Inc. v. Twp. of Readington, 555 F.3d 131, 137–38 (3d 

Cir.2009) (quoting Defenders of Wildlife, 504 U.S. at 560).  The causation element of standing is 

analogous “to the “but for” causation in tort and may be satisfied ‘even where the conduct in 

question might not have been a proximate cause of the harm.’” Finkelman, 810 F.3d at 193 

(citations omitted).  “An indirect causal relationship will suffice, provided that there is a fairly 

traceable connection between the alleged injury in fact and the alleged conduct of the defendant.” 

Id. at 193-194 (internal citations and quotation marks omitted).   

Lastly, the redressability element “requires the plaintiff to show that it is ‘likely, as opposed 

to merely speculative,’ that the alleged injury will be redressed by a favorable decision.” Id. at 194 

(citations and internal quotation marks omitted).   

Each element of standing “must be supported in the same way as any other matter on which 

the plaintiff bears the burden of proof, i.e., with the manner and degree of evidence required at the 

successive stages of the litigation.” Defenders of Wildlife, 504 U.S. at 561.  “When assessing 

standing on the basis of the facts alleged in a complaint, this means we apply the same standard of 

review we use when assessing a motion to dismiss for failure to state a claim.” Finkelman, 810 

F.3d at 194 (citations omitted).   

The applicable inquiry under Federal Rule of Civil Procedure 12(b)(6) is well-settled.  

Under Federal Rule of Civil Procedure 8, a complaint must contain a “short and plain statement of 

the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2).  Rule 12(b)(6) 

provides that a complaint may be dismissed for “failure to state a claim upon which relief can be 

granted.” Fed. R. Civ. P. 12(b)(6). “To survive a motion to dismiss, a complaint must contain 

sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’” 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 
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570 (2007)).  A complaint that merely alleges entitlement to relief, without alleging facts that show 

entitlement, must be dismissed. See Fowler v. UPMC Shadyside, 578 F.3d 203, 211 (3d Cir. 2009).  

This “‘does not impose a probability requirement at the pleading stage,’ but instead ‘simply calls 

for enough facts to raise a reasonable expectation that discovery will reveal evidence of’ the 

necessary elements.” Phillips v. Cnty. of Allegheny, 515 F.3d 224, 234 (3d Cir. 2008) (quoting 

Twombly, 550 U.S. at 556).  Nevertheless, the court need not accept as true “unsupported 

conclusions and unwarranted inferences,” Doug Grant, Inc. v. Great Bay Casino Corp., 232 F.3d 

173, 183-84 (3d Cir. 2000), or the plaintiff’s “bald assertions” or “legal conclusions.” Morse v. 

Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d Cir. 1997). 

Although a complaint does not need detailed factual allegations to survive a Rule 12(b)(6) 

motion, a complaint must provide more than labels and conclusions. Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544, 555 (2007).  A “formulaic recitation of the elements of a cause of action 

will not do.” Id. (citing Papasan v. Allain, 478 U.S. 265, 286 (1986)).  “Factual allegations must 

be enough to raise a right to relief above the speculative level” and “sufficient to state a claim for 

relief that is plausible on its face.” Twombly, 550 U.S. at 555.  Facial plausibility exists “when the 

plaintiff pleads factual content that allows the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.” Ashcroft, 556 U.S. at 678 (citing Twombly, 550 

U.S. at 556).   

The plausibility standard is not akin to a “probability requirement,” but it asks for more 

than a sheer possibility that a defendant has acted unlawfully. . . . Where a complaint pleads facts 

that are “merely consistent with” a defendant’s liability, it “stops short of the line between 

possibility and plausibility of ‘entitlement to relief.’” Id. (quoting Twombly, 550 U.S. at 556) 

(internal citations omitted).   
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When considering a Rule 12(b)(6) motion, the court’s role is limited to determining 

whether a plaintiff is entitled to offer evidence in support of his claims. See Scheuer v. Rhodes, 

416 U.S. 232, 236 (1974). The court does not consider whether a plaintiff will ultimately prevail. 

Id. A defendant bears the burden of establishing that a plaintiff’s complaint fails to state a claim. 

Gould Elecs. v. United States, 220 F.3d 169, 178 (3d Cir. 2000). 

III. Discussion 

 

a. Article III Standing 

 

The Flex Defendants argue that Bayberry North and Betters Real Estate lack standing 

because the allegations in the FAC “are utterly devoid of facts concerning Bayberry North and 

Betters Real Estate’s interest in any properties giving rise to the damages claimed.” Pro-Flex Br. 

[ECF No. 207] at 10-11. See also Tru-Flex Br. [ECF No. 209] at 7-8.  The Flex Defendants argue 

that a bare assertion of ownership in the property without more is not sufficient to create an 

ownership interest to establish standing.  Further, the Flex Defendants complain that because 

Betters Real Estate and Bayberry North do not identify the actual property they own, they lack 

standing to bring any claims against the Flex Defendants.  Lastly, the Flex Defendants argue that 

Betters Real Estate and Bayberry North do not have any property interest in the Adams Pointe 

properties, which, according to the Flex Defendants, are the only remaining properties at issue in 

this case.  Therefore, the Flex Defendants argues that Betters Real Estate and Bayberry North lack 

standing to recover any damages to the Adams Pointe properties.3 

                                                 
3  The Flex Defendants also argue that Betters Real Estate and Bayberry North do not 

sufficiently allege the identity of the property they owned when compared to the allegations 

regarding the Adams Pointe Plaintiffs’ ownership of property, and the Adams Pointe Plaintiffs’ 

allegations include much more detail than compared with Betters Real Estate and Bayberry North.  

However, the court must discern whether the Betters Real Estate and Bayberry North have standing 

and have stated a claim based upon the allegations related to those specific entities, and not as 

compared to the more detailed allegations surrounding the Adams Pointe Plaintiffs’ claims.  
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Here, the FAC alleges that Betters Real Estate and Bayberry North “own residential 

properties” where “yellow-jacketed CSST” was installed.  Upon learning of the presence of the 

Pro-Flex® CSST, Betters Real Estate and Bayberry North undertook efforts to replace it and 

suffered damages for, inter alia, removing and retrofitting the CSST, inspecting the properties, 

diminution in property value, loss of third party financing, and increased insurance premiums.  The 

Flex Defendants complain that because Betters Real Estate and Bayberry North do not identify the 

actual property they own, they lack standing to bring the claims against the Flex Defendants.  The 

court disagrees with the Flex Defendants and finds that Betters Real Estate and Bayberry North 

have adequately alleged the minimum requirements of standing at this stage in litigation.  Bayberry 

North and Betters Real Estate allege that they have suffered a concrete injury-in-fact to properties 

that they own, i.e., inter alia, monetary damages sustained in connection with replacing the CSST, 

diminution in property value, and increased insurance premiums.  Bayberry North and Betters Real 

Estate further allege that their injuries are fairly traceable to the Flex Defendants, as they claim 

that the Pro-Flex® CSST was defectively designed and caused their injuries by its presence in their 

properties.  In other words, but for the Flex Defendant’s defective design of the Pro-Flex CSST, 

Bayberry North and Betters Real Estate would not have had to replace the CSST, would not have 

suffered a diminution in property value and increased insurance premiums.  Lastly, a favorable 

decision, i.e., an award of damages, would redress Bayberry North and Betters Real Estate’s 

injuries.4   

                                                 

Accordingly, this argument is summarily rejected. 

 
4  It is peculiar, however, that Bayberry North and Betters Real Estate chose to specifically 

omit any references to the location or identity of the properties that they own in the FAC, while 

they specifically included such information in the original complaint.  Bayberry North and Betters 

Real Estate are reminded that any factual contentions presented by the parties must be made after 

an inquiry reasonable under the circumstances and must have evidentiary support, or “if 
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While the court agrees with the Flex Defendants’ premise that a bare assertion of ownership 

in property without more is insufficient to establish standing, it is inapplicable here.  As mentioned, 

Betters Real Estate and Bayberry North allege property ownership together with a concrete injury-

in-fact to such properties, that the Flex Defendants’ alleged conduct caused the injury, and that an 

award of damages would redress their injuries.  The FAC does not purely allege property 

ownership, but rather includes allegations supporting all of the minimum requirements of standing. 

As for the Flex Defendants’ argument that Betters Real Estate and Bayberry North’s failure 

to identify the property at issue equates to a lack of standing, this argument is rejected, as the Flex 

Defendants cite to no legal authority standing for the proposition that a property owner does not 

have Article III standing for injuries adequately pleaded and connected to a defendant’s alleged 

conduct where the property owner fails to include an identifying address of the property’s specific 

location.  While the court does not disagree that such information would be helpful to the 

defendant, it is not necessary for standing purposes where the plaintiff has otherwise adequately 

pleaded an injury-in-fact, causation and redressability.5    

Lastly, the Flex Defendants’ argument that Betters Real Estate and Bayberry North do not 

have standing to claim damages to the Adams Pointe properties is misplaced.  Betters Real Estate 

and Bayberry North only seek to recover damages sustained to their own properties and do not 

                                                 

specifically so identified, will likely have evidentiary support after a reasonable opportunity for 

further investigation or discovery[.]” Fed. R. Civ. P. 11(b)(3).   

 
5  Specific addresses of the property in question certainly would fall within the purview of 

“Phase I” class discovery on issues of whether the claims and defenses of Betters Real Estate and 

Bayberry North are typical of the class and whether these parties can fairly and adequately protect 

the purported interests of the class. See Case Mgmt. Or. [ECF No. 63]; Case Mgmt. Or. [ECF No. 

77]; Fed. R. Civ. P. 23(a)(3), (4).  Class discovery ended on November 15, 2017. See Case Mgmt. 

Or. [ECF No. 77].  Indeed, neither Flex Defendant has claimed that any discovery regarding the 

specific addresses of the property in question was not provided to them by Betters Real Estate 

and/or Bayberry North.   
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claim that they are entitled to damaged sustained by the Adams Pointe properties. See Pls.’ Resp. 

[ECF No. 220] at ¶10 (indicating that Betters Real Estate and Bayberry North do not seek damages 

for any of the Adams Pointe properties and only seek damages for their own properties).   

Accordingly, Bayberry North and Betters Real Estate have met the minimum requirements 

for Article III standing at this stage in the litigation and it is respectfully recommended that the 

Flex Defendants’ motion to dismiss be denied in this regard. 

b. Failure to State a Claim Pursuant to Federal Rule of Civil Procedure 12(b)(6) 

 

Alternatively, the Flex Defendants argue that Bayberry North and Betters Real Estate’s 

claims must be dismissed for failure to state a claim for factual insufficiencies.  The Flex 

Defendants argue that the FAC does not include enough factual detail entitling Bayberry North 

and Betters Real Estate to relief.  Specifically, the Flex Defendants argue that there are no factual 

allegations connecting Bayberry North and Betters Real Estate to an interest in the properties at 

issue.  The Flex Defendants argue “[t]here is no attempt to identify these residential properties by 

their location or any other means, leaving Defendants to guess or blindly speculate as to the 

property interest of these entities and their entitlement to recover damages arising from injuries in 

connection with unidentified properties.” Pro-Flex Br. [ECF No. 207] at 14; Tru-Flex Br. [ECF 

No. 209] at 9. 

Plaintiffs respond that the Flex Defendants have already taken discovery on the matter 

including, inter alia, written interrogatories and the corporate depositions of Bayberry North and 

Betters Real Estate corporate representatives on class issues, so the Flex Defendants cannot claim 

that they are left to “guess or speculation” as to the identity of the properties.  This argument is 

summarily rejected, as the fact that class discovery is ongoing in this matter does not alleviate 

Plaintiffs obligations under Rule 8 to put a defendant on notice of the claims against it.  Plaintiff 
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further responds that it provided adequate notice under Rule 8 of “the product at issue, the defects 

at issue, the failures to warn, and the harm already realized by Bayberry North and Betters Real 

Estate.” Pls.’ Resp. Br. [ECF No. 221] at ¶ 19.  Plaintiffs also request the opportunity to amend its 

FAC to include the specific property owned by Bayberry North and Betters Real Estate should the 

court find the FAC inadequate under Rule 8.   

While the court agrees that it is disconcerting that Bayberry North and Betters Real Estate 

chose to not include the specific address or any other identifying characteristics of the properties 

they own and are at issue in the case, the complaint as read as a whole does not subvert the 

requirements of Rule 8.  The Flex Defendants are on adequate notice of the claims against them: 

their allegedly defective product was present in properties owned by Bayberry North and Betters 

Real Estate and caused damages in the form of removal and replacement costs, diminution of 

property value and increased insurance premiums.  As aforementioned, it would certainly be 

helpful to include such information in the complaint, however, detailed factual allegations are not 

a requirement of Rule 8. See Twombly, 550 U.S. at 555.  Bayberry North and Betters Real Estate 

have alleged enough facts that raise a reasonable expectation that discovery will reveal evidence 

of an allegedly defective product, and that Bayberry North and Betters Real Estate suffered 

damages as a result.   

Accordingly, it is respectfully recommended that the Flex Defendants’ motions to dismiss 

be denied and that the Flex Defendants be ordered to file an answer within the time prescribed by 

the Federal Rules of Civil Procedure.   

IV. Conclusion 

 

Based on the foregoing, it is respectfully recommended that the Flex Defendants’ motions 

to dismiss [ECF Nos. 207 and 208] be denied. 

Case 2:16-cv-00750-CB-CRE   Document 263   Filed 03/21/18   Page 11 of 12



12 

 

Therefore, pursuant to 28 U.S.C. § 636(b)(1)(B) and (C), Federal Rule of Civil Procedure 

72, and the Local Rules for Magistrates, the parties have until April 4, 2018 to file objections to 

this report and recommendation. Unless Ordered otherwise by the District Judge, responses to 

objections are due April 18, 2018.  Failure to file timely objections may constitute a waiver of any 

appellate rights. Brightwell v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir. 2011). 

 

 

 

Dated: March 21, 2018     Respectfully submitted, 

        s/ Cynthia Reed Eddy   

        Cynthia Reed Eddy 

        United States Magistrate Judge 

 

 

cc:  Honorable Cathy Bissoon 

 United States District Judge 

 via electronic filing 

 

 All counsel of record via CM/ECF electronic filing 
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