
IN THE UNITED STATES DISTRICT COURT 

 FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

CARLOS WHITE,    ) 

Plaintiff, ) 

) 

vs     ) Civil Action No. 16-1001 

) Judge Cercone 

ADRIAN KING, et al.,   ) Magistrate Judge Mitchell 

Defendants.  ) 

 

REPORT AND RECOMMENDATION 

 

I. Recommendation 

It is respectfully recommended that this case be dismissed for the plaintiff’s failure to 

prosecute. 

II. Report 

 Plaintiff, Carlos White, a prisoner who was incarcerated at Northeast Ohio Correctional 

Center (NOCC) at the time he filed this case, has brought this civil rights action pursuant to 42 

U.S.C. § 1983, alleging that the Defendants, Adrian King, David Tyler, Danielle Osman, 

Kathryn Smith and Larry Cherba, along with two unnamed individuals and Kathleen Kane, 

former Attorney General, violated his Fourth Amendment rights and his rights under 

Pennsylvania state law when they unlawfully intercepted certain communications of his on May 

9, 11, 14 and 18, 2014.  The case was stayed until the conclusion of his criminal case.  

On March 12, 2018, an order was entered for Plaintiff to show cause by April 2, 2018 

why this case should not be dismissed for his failure to prosecute.  To date, no response has been 

received.  For the following reasons, it is recommended that the case be dismissed for Plaintiff’s 

failure to prosecute. 

 Procedural History 

 Plaintiff filed this action on July 6, 2016 (ECF No. 1).  He filed an Amended Complaint 
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on August 2, 2016 (ECF No. 15) and an addendum thereto on December 12, 2016 (ECF No. 31).  

As noted above, the case was stayed pending the disposition of his criminal case.  On January 18, 

2018, Judge Hornak sentenced Plaintiff in his criminal case (see ECF No. 153 in 14-cr-246).  On 

January 31, 2018, Judge Cercone entered an order granting Plaintiff’s motion and lifting the stay 

in this case (ECF No. 59).   

On February 2, 2018, an order was entered (ECF No. 61), directing Defendants to file a 

response to the Amended Complaint by February 16, 2018.  On February 16, 2018, Defendants 

filed a motion to dismiss (ECF No. 62) and Plaintiff was directed to file a response by March 2, 

2018 (ECF No. 64).  However, both the briefing order and the order directing Defendants to 

respond to the Amended Complaint were returned to the Court from NOCC marked “inmate 

paroled or released.”  No response to the motion to dismiss has been submitted. 

 On March 12, 2018, an order was entered (ECF No. 65), directing Plaintiff to show cause 

on or before April 2, 2018 why this case should not be dismissed for failure to prosecute.  No 

response has been received.  Rather, on or about March 18, 2018, the envelope containing this 

order was returned to the Court from NOCC marked “inmate paroled or released.”  Thus, it 

would appear that Plaintiff has been paroled or released from the NOCC and has not notified the 

Court of his new address or responded to orders of this Court. 

Dismissal for Failure to Prosecute 

   Rule 41(b) of the Federal Rules of Civil Procedure authorizes the Court to dismiss an 

action for a plaintiff’s failure to prosecute or to comply with an order of court.  In addition, 

Rule 16(f)(1)(C) authorizes the Court to enter orders as provided in Rule 37(b)(2)(A)(ii)-(vii) for 

a party’s failure to obey a scheduling or pretrial order. 

The Court of Appeals for the Third Circuit clearly identified the factors the Court must 
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consider prior to dismissing a case as a sanction for the plaintiff’s misconduct in Poulis v. State 

Farm Fire & Cas. Co., 747 F.2d 863 (3d Cir. 1984).  These factors are: 

(1) the extent of the party’s personal responsibility; (2) the prejudice to the 

adversary caused by the failure to meet scheduling orders and respond to 

discovery; (3) a history of dilatoriness; (4) whether the conduct of the party or the 

attorney was willful or in bad faith; (5) the effectiveness of sanctions other than 

dismissal, and (6) the meritoriousness of the claim or defense. 

 

Id. at 868.  In Poulis, the court affirmed dismissal of the plaintiff’s complaint with prejudice for 

counsel’s failure to meet court imposed deadlines as to filing his pretrial statement and his 

complete failure to respond to interrogatories.  All of these factors do not need to be satisfied 

prior to dismissing a complaint.  In re Asbestos Prods. Liability Litig., 718 F.3d 236, 246 (3d Cir. 

2013) (citations omitted).  The court has also observed that “when a litigant’s conduct makes 

adjudication of the case impossible, such balancing under Poulis is unnecessary.”  McLaren v. 

New Jersey Dept. of Educ., 462 F. App’x 148, 149 (3d Cir. 2012).  Nevertheless, out of an 

abundance of caution, the Poulis factors will be applied. 

In balancing a litigant’s right to have a fair disposition of his case, this Court must also 

avoid undue delay of the case and must achieve orderly disposition of its docket.  Marshall v. 

Sieflaff, 492 F.2d 917 (3d Cir. 1974).  The Court of Appeals has indicated that: “While we defer 

to the District Court’s discretion, dismissal with prejudice is only appropriate in limited 

circumstances and doubts should be resolved in favor of reaching a decision on the merits.”  

Emerson v. Thiel College, 296 F.3d 184, 190 (3d Cir. 2002).   

The first factor the Court is to consider in determining whether to dismiss a case is the 

extent of the party’s personal responsibility.  The responsibility for Plaintiff’s failure to prosecute 

falls on him, as he is proceeding pro se.  Emerson, 296 F.3d at 190.  Therefore, the first factor 

weighs against him. 
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The second factor, the prejudice caused to the adversary, also weighs against him.  

Plaintiff’s failure to respond to Defendants’ motion to dismiss and orders of this Court has 

delayed the disposition of this case and caused Defendants to incur litigation expenses.  As 

another district court held when faced with this situation: 

the plaintiff’s failure to inform us where he can be reached, to litigate this claim 

or to comply with court orders now wholly frustrates and delays the resolution of 

this action.  In such instances, the defendant is plainly prejudiced by the plaintiff’s 

continuing inaction and dismissal of the case clearly rests in the discretion of the 

trial judge. 

 

Estrada-Medina v. United States, 2014 WL 888536, at *5 (M.D. Pa. Mar. 6, 2014).  Therefore, 

this factor weighs against Plaintiff. 

The third factor to consider is a history of dilatoriness.  As outlined above, Plaintiff has 

not complied with this Court’s orders requiring a response to the motion to dismiss or to the 

order to show cause since January 2018, or a period of four months.  His whereabouts are 

unknown and there is no basis for the Court to conclude that he will provide his current address 

in the future.  Therefore, this factor weighs against him. 

The fourth factor is whether the party’s conduct was willful or in bad faith.  The Court 

cannot say that Plaintiff’s failure to respond to orders of this Court may be taken as willful, as it 

may be that he has simply neglected to notify the Court of his change of address.  Therefore, this 

factor is neutral. 

The fifth factor to consider is the effectiveness of sanctions other than dismissal.  When a 

plaintiff is proceeding in forma pauperis, as Plaintiff is in this case, the Court of Appeals has 

held that monetary sanctions will not be an effective alternative.  Emerson, 296 F.3d at 191.  See 

also Figueroa v. Moore-Smeal, 2012 WL 5379157, at *2 (Oct. 31, 2012) (“The inability of this 

Court to communicate with Plaintiff is solely the result of his own inaction and prevents the 
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taking of any other sanctions.  Since [his] present whereabouts are unclear, it would be a waste 

of judicial resources to allow this action to continue.”)  Therefore, this factor weighs against him. 

The final consideration is the meritoriousness of the Plaintiff’s claims. “Generally, in 

determining whether a plaintiff’s claim is meritorious, we use the standard for a Rule 12(b)(6) 

motion to dismiss for failure to state a claim.”  Briscoe v. Klaus, 538 F.3d 252, 263 (3d Cir. 

2008).  Plaintiff has asserted Fourth Amendment claims related to unlawful search and seizure of 

his communications.  Specifically, he alleges that the wiretap application by state officials was 

obtained without the requisite designation procedure.  Defendants have filed a motion to dismiss 

and argued that: 1) the underlying warrants have been validated in a separate criminal 

proceeding; 2) he has not sufficiently pleaded a claim of conspiracy, both because there is no 

underlying violation of his federal rights and because the conspiracy claim is redundant of the 

Fourth Amendment claims; and 3) he cannot assert state common law claims because they are 

protected by the doctrine of sovereign immunity against intentional tort claims.  Without fully 

resolving these arguments on the merits, it is unlikely that Plaintiff’s claims would survive 

Defendants’ motion to dismiss.  In any event: 

the untested merits of the non-compliant plaintiff’s claims, standing alone, cannot 

prevent imposition of sanctions. In this case we are utterly unable to communicate 

with the plaintiff, a fact which completely frustrates our ability to adjudicate the 

merits of his claims. In such circumstances, dismissal of the action is entirely 

appropriate under Rule 41. 

 

Estrada-Medina, 2014 WL 888536, at *6. 

In summary, five of the Poulis factors weigh against Plaintiff, and the sixth factor is 

neutral.  No factors weigh in his favor.  Under the circumstances, a balancing of the factors 

weighs in favor of dismissing the case. 

For these reasons, it is recommended that this case be dismissed for the plaintiff’s failure 
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to prosecute. 

Litigants who seek to challenge this Report and Recommendation must seek review by 

the district judge by filing objections by April 30, 2018.  Any party opposing the objections shall 

file a response by May 14, 2018.  Failure to file timely objections will waive the right of appeal. 

 

Respectfully submitted, 

 

   

s/Robert C. Mitchell____________ 

ROBERT C. MITCHELL 

United States Magistrate Judge 

 

 

Dated:  April 12, 2018 

 

cc:  Carlos White  

35442068  

Northeast Ohio Correctional Center 

2240 Hubbard Rd.  

Youngstown, OH 44505 

 

Case 2:16-cv-01001-DSC-RCM   Document 66   Filed 04/12/18   Page 6 of 6


		Superintendent of Documents
	2021-04-12T08:44:28-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




