
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

Dwayne Thompson, individually, and on   ) 

behalf of his minor daughter “RMT” and   ) Civil Action No. 16-1100 

Pamela McDeavitt,     ) 

       ) 

     Plaintiffs, ) 

       ) District Judge Cercone 

   v.    ) Magistrate Judge Lenihan 

       ) 

Kathryn M. Hens-Greco; Kimberly Berkeley  ) ECF No. 27 

Clark, Krista Abram; Shane Mock; Jonathan  ) 

Voelker; Pernille Frankmar; Voelker &   ) 

Colton, LLC; Lauren Darbouze; Reserve  ) 

Township Police; Brian Tully; Fred Boory Jr;  ) 

Pittsburgh Municipal Court; Barbara Clements;  ) 

Allegheny County; Patrick Quinn; Christopher  ) 

Connors; Geraldine M. Redic; Claire Capristo; ) 

Allegheny County Sheriff’s Department;   ) 

Anthony Fratto; Holly Zemba; Allegheny County ) 

Department of Court Records; Allegheny County  ) 

Office of Children and Youth Services;   ) 

Bruce Noel; Brynn Alpee; McKeesport Area  ) 

School District; Fifth Judicial District; and  ) 

John and Jane Does, 1-10,    ) 

       ) 

     Defendants. ) 

 

 

 

 

 

 

REPORT AND RECOMMENDATION 

 

I. RECOMMENDATION 

 It is respectfully recommended that the Motion for Summary Judgment filed by 

Defendants JonathanVoelker, Pernille Frankmar, and Voelker & Colton, LLC (ECF No. 27) be 

granted in its entirety.  
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II. REPORT 

 A. RELEVANT FACTS
1
 AND PROCEDURAL BACKGROUND 

 On July 25, 2016, Plaintiff Dwayne Thompson (“Plaintiff” or “Thompson”) filed a 

Motion for Leave to Proceed in Forma Pauperis.  (ECF No. 1.)  On July 26, 2016, the Court 

granted the Motion and Plaintiff’s Complaint, brought individually and on behalf of his minor 

daughter, “RMT,” was filed the same day.  (ECF No. 2.)  On October 24, 2016, Plaintiff, and a 

newly added plaintiff, Pamela McDeavitt (“McDeavitt”) (collectively “Plaintiffs”) filed a 

“Verified Amended Joinder Complaint” (“Amended Complaint”).  (ECF No. 13.)  Thereafter, 

pursuant to Order of Court, Plaintiffs filed a Second Amended Complaint December 27, 2016.  

(ECF No. 31.)  Finally, after receiving leave of court on February 8, 2017 to file a Third 

Amended Complaint as it relates to Defendant McKeesport Area School District (ECF No. 57), 

Plaintiffs filed a Third Amended Complaint on March 13, 2017.  (ECF No. 68.) 

 The above-captioned case against the moving Defendants Jonathan Voelker (“Voelker”), 

Pernille Frankmar (“Frankmar”), and Voelker & Colton, LLC (“Defendant Law Firm”) 

(collectively “Attorney Defendants”), and a host of other defendants, arises from an underlying 

custody dispute (“Family Court Proceedings”) with the mother of RMT, Defendant Krista 

Abram (“Abram”).  Generally, Plaintiffs allege in painstaking detail the facts and circumstances 

surrounding Plaintiff Thompson’s attempts to obtain custody of/visitation with his biological 

daughter RMT.  These attempts include state court proceedings in the Court of Common Pleas of 

Allegheny County, Family Division; PFA proceedings; alleged violation of PFA orders and 

attendant indirect criminal contempt proceedings with the involvement of the Reserve Township 

Police Department; acts and omissions of Children and Youth Services and McKeesport Area 

                                                 
1
 Because the allegations and named defendants are numerous, the Court focuses only on those 

facts relevant to the pending motion.  
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School District; the alleged professional negligence of Plaintiff Thompson’s attorneys; alleged 

threats and intimidation by the Allegheny County Sheriff’s Department; and alleged omissions 

by various defendants.  Plaintiffs appear to allege that all named defendants were involved in an 

overarching conspiracy with Defendant Abram and her Defendant boyfriend, to interfere with 

Plaintiff Thompson’s access to RMT.   

 Specifically, as to these moving Attorney Defendants, Plaintiffs allege the following: 

Defendant Voelker, currently employed by Defendant Law Firm and former counsel for Plaintiff 

Thompson, along with Defendant Frankmar, also employed by Defendant Law Firm, were 

complicit in and/or conspired with other named defendants to deny Thompson and RMT their 

civil rights.  (ECF No. 68 ¶¶ 18-24, 177-192, 232-36, 247, 280-83.)  Attorney Defendants failed 

to request a continuance at a July 30, 2014 hearing and Thompson was forced to wait with 

Defendant Attorney Frankmar until late in the day when they were informed that the hearing was 

continued.  (ECF No. 68 ¶¶ 177-186.)  Plaintiffs also aver that Attorney Defendants failed to 

appear for a hearing on Defendant Abram’s PFA petition held on August 12, 2014.  (ECF No. 68 

¶¶ 214-31, 258-63.)
2
 

 Claims against the Attorney Defendants include the following: professional malpractice; 

intentional infliction of emotional distress; § 1983 violation of civil rights pursuant to the First, 

Fourth, Sixth, Seventh, and Fourteenth Amendments; § 1985 conspiracy; § 1983 failure to 

intercede in wrongs; § 1983 malicious abuse of process; § 1986 for neglect to prevent; “Ninth 

Amendment fundamental right of a parent to direct the upbringing and education of care of their 

Child(ren);” and Parental Alienation. (ECF No. 68 ¶¶ 445-71, 483-92.)   

                                                 
2
 According to Thompson, Voelker never withdrew his appearance on behalf of Plaintiff 

Thompson. 
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 On October 28, 2016, moving Attorney Defendants filed their Notice of Intention to File 

Motion to Dismiss/Motion for Summary Judgment as to Plaintiffs’ Amended Complaint for 

Failure to File a Certificate of Merit (“COM”) as to all claims pursuant to Pennsylvania Rule of 

Civil Procedure 1042.6.  (ECF No. 18.)  Thereafter, no COMs were filed by November 28, 2016, 

when Attorney Defendants were first permitted to move for judgment.  See Pa. R Civ. P. 

1042.7(a)(1)(2)&(4).
3
  No motion for extension of time to file the COM was filed pursuant to 

Pennsylvania Rule of Civil Procedure 1042.3(d).  Moreover, no motion to determine the 

necessity of filing COMs was filed pursuant to Pennsylvania Rule of Civil Procedure 1042.6(c).  

On December 9, 2016, Attorney Defendants filed the Motion for Summary Judgment presently 

before the Court.  (ECF No. 27.)  Finally, on January 10, 2017, Plaintiffs filed a single COM 

stating that expert testimony is necessary to prosecute the professional malpractice claim only, 

attaching a letter from Patricia L. Elliott, Esquire dated January 8, 2017.  (ECF No. 34.) 

 B. LEGAL STANDARD 

 Summary judgment is appropriate if, drawing all inferences in favor of the nonmoving 

party, “the movant shows that there is no genuine dispute as to any material fact and the movant 

is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  Summary judgment may be 

                                                 
3
 Rule 1042.7 provides in relevant part: 

(a) The prothonotary, on praecipe of the defendant, shall enter a 

judgment of non pros against the plaintiff for failure to file a 

certificate of merit within the required time provided that 

  (1) there is no pending motion for determination that the filing of 

a certificate is not required or no pending timely filed motion 

seeking to extend the time to file the certificate, 

  (2) no certificate of merit has been filed,  

. . .  

  (4) except as provided by Rule 1042.6(b), the praecipe is filed no 

less than thirty days after the date of the filing of the notice of 

intention to enter the judgment of non pros. 

 

Pa. R. Civ. P. 1042.7(a)(1)(2)&(4).   
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granted against a party who fails to adduce facts sufficient to establish the existence of any 

element essential to that party’s case, and for which that party will bear the burden of proof at 

trial.  Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).  The moving party bears the initial 

burden of identifying evidence, or the lack thereof, which demonstrates the absence of a genuine 

issue of material fact.  Nat’l State Bank v. Fed. Reserve Bank of New York, 979 F.2d 1579, 1581-

82 (3d Cir. 1992) (citing Celotex, 477 U.S. at 323-25).  Once that burden has been met, the 

nonmoving party may not rest on the allegations in the complaint, but must “go beyond the 

pleadings and by [his] own affidavits, or by the ‘depositions, answers to interrogatories, and 

admissions on file,’ designate ‘specific facts showing that there is a genuine issue for trial.’”  

Celotex, 477 U.S. at 324 (quoting Fed. R. Civ. P. 56(e) (1963)).  See also Orsatti v. New Jersey 

State Police, 71 F.3d 480, 484 (3d Cir. 1995) (“plaintiff cannot resist a properly supported 

motion for summary judgment merely by restating the allegations of his complaint, but must 

point to concrete evidence in the record that supports each and every essential element of his 

case.”) (citing Celotex, 477 U.S. at 322).  An issue is genuine only “if the evidence is such that a 

reasonable jury could return a verdict for the non-moving party.”  Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 248 (1986).   

 The United States Court of Appeals for the Third Circuit has indicated that the proper 

vehicle for seeking to dismiss an action for failure to timely file a COM is a motion for summary 

judgment.  Schmigel v. Uchal, 800 F.3d 113, 122 (3d Cir. 2015) (“[T]he COM requirement and 

its conditions are facts that can form the basis for a motion for summary judgment.”). 

 Finally, the Court must liberally construe the factual allegations of the Third Amended 

Complaint because pleadings filed by pro se plaintiffs are held to a less stringent standard than 

formal pleadings drafted by lawyers.  Erickson v. Pardus, 551 U.S. 89, 94 (2007).  Therefore, if 
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the Court “can reasonably read [the] pleadings to state a valid claim on which [plaintiff] could 

prevail, it should do so despite failure to cite proper legal authority, confusion of legal theories, 

poor syntax and sentence construction, or [plaintiff’s] unfamiliarity with pleading requirements.”  

Wilberger v. Ziegler, No. 08-54, 2009 WL 734728, at *3 (W.D. Pa. March 19, 2009) (citing 

Boag v. MacDougall, 454 U.S. 364 (1982) (per curiam)).  The law is clear, however, that a 

plaintiff’s pro se status will not excuse compliance with COM requirements.  See Hodge v. U.S. 

Dep’t of Justice, 372 F. App’x 264, 267 (3d Cir. 2010); Iwanejko v. Cohen & Grigsby, P.C., 249 

F. App’x 938, 944 (3d Cir. 2007).   

 C. ANALYSIS 

 Pennsylvania law requires that a COM accompany a claim for professional liability 

brought against certain designated licensed professionals.
4
  Pennsylvania Rule of Civil Procedure 

1042.3 states that the COM must be filed within 60 days following the filing of any action where 

it is alleged that “a licensed professional deviated from the acceptable professional standard[.]”  

Pa. R. Civ. P. 1042.3(a).
5
  The COM must contain a written statement from “an appropriate 

licensed professional” declaring whether the professional liability claim is brought directly (the 

defendant’s conduct fell below the standard of care, bringing about the harm), indirectly (the 

conduct of persons under the direction of the defendant fell below the standard of care, bringing 

about the harm), or that no expert testimony will be necessary to prosecute the claim against the 

defendant.  Pa. R. Civ. P. 1042.3(a)(1)-(3).  A separate certificate is necessary for “each licensed 

                                                 
4
 “Licensed professional” includes health care providers, accountants, architects, chiropractors, 

dentists, engineers or land surveyors, nurses, optometrists, pharmacists, physical therapists, 

psychologists, veterinarians, and lawyers.  Pa. R. Civ. P. 1042.1(c).   
5
 The 60 days is counted from the filing of the original complaint only.  Amendments to the 

complaint will not impact the COM filing deadline.  Ditch v. Waynesboro Hosp., 917 A.2d 317, 

325-26 (Pa. Super. Ct. 2007) (discussing O’Hara v. Randall, 879 A.2d 240 (Pa. Super. Ct. 2005) 

and Hoover v. Davila, 862 A.2d 591 (Pa. Super. Ct. 2004)).   
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professional against whom a claim is asserted.”  Pa. R. Civ. P. 1042.3(b)(1).  If a complaint 

raises both direct and indirect claims against a single defendant, the COM must say so; 

otherwise, the plaintiff must file two (2) COMs for that defendant (one for the direct claim, the 

other for the indirect claim).  Pa. R. Civ. P. 1042.3(b)(2).  The COM must be signed by the party 

or by the attorney representing that party.  Pa. R. Civ. P. 1042.3(a).  Federal courts in 

Pennsylvania have held that the COM requirement is a substantive rule of law that apples in 

professional liability actions in federal court.  Liggon-Redding v. Estate of Sugarman, 659 F.3d 

258, 264-65 (3d Cir. 2011); Iwanejko, 249 F. App’x at 943; Bresnahan v. Schenker, 498 F. 

Supp.2d 758, 762 (E.D. Pa. 2007).   

 If plaintiff has not filed a COM as provided by the Rules, the defendant against whom a 

claim for professional liability is alleged, “shall file a written notice of intention” to enter 

judgment pursuant to Pennsylvania Rule of Civil Procedure 1042.6 and serve it on the plaintiff if 

unrepresented by counsel, “no sooner than the thirty-first day after the filing of the complaint.”  

Pa. R. Civ. P. 1042.6(a).  The United States Court of Appeals for the Third Circuit has more 

recently held that this notice requirement is substantive in nature and applies in professional 

liability actions proceeding in federal court.  Schmigel, 800 F.3d at 119-20.   

 “The court, upon good cause shown, shall extend the time for filing a certificate of merit 

for a period not to exceed sixty days.”  Pa. R. Civ. P. 1042.3(d).  A plaintiff’s motion for 

extension of time to file a COM “must be filed by the thirtieth day after the filing” by defendant 

of the notice of intention to enter judgment, “or on or before the expiration of the extended time 
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where a court has granted a motion to extend the time to file a [COM], whichever is greater.”  

Pa. R. Civ. P. 1042.3(d).
6
     

 In addition, after defendant files a notice of intention to enter judgment pursuant to 

Pennsylvania Rule of Civil Procedure 1042.6(a), “a plaintiff may file a motion seeking a 

determination by the court as to the necessity of filing a [COM].”  Pa. R. Civ. P. 1042.6(c).   

 Here, Plaintiffs filed their COM 108 days after the expiration of the 60-day deadline 

provided in Pennsylvania Rule of Civil Procedure 1042.3(a).  The record reflects that at no time 

did Plaintiffs move for an extension of time in which to file their COM pursuant to Pennsylvania 

Rule of Civil Procedure 1042.3(d).  Moreover, Plaintiffs’ COM was filed 74 days after the 

Attorney Defendants filed their notice of intention to enter judgment pursuant to Pennsylvania 

Rule of Civil Procedure 1042.6(a), and 43 days after the November 28
th

 deadline (30 days after 

defendant’s filing of notice of intention to enter judgment) when Attorney Defendants were first 

permitted to move for judgment.  Pa. R. Civ. P. 1042.6 note; Pa. R. Civ. P. 1042.7(a)(4).
7
  In 

fact, Plaintiffs did not file their COM until 32 days after Attorney Defendants filed the current 

Motion for Summary Judgment for failure to file COMs.   

 Moreover, the COM that Plaintiffs eventually filed fails to conform to the requirements 

of the Pennsylvania Rules of Civil Procedure.  First, a COM was not separately filed as to each 

individual defendant (Voelker, Frankmar, and Voelker & Colton, LLC) as required by Rule 

1042.3(b)(1).  Further, the COM does not indicate whether direct or vicarious liability is being 

                                                 
6
 The Note accompanying this provision provides as follows:  “There are no restrictions on the 

number of orders that a court may enter extending the time for filing a [COM] provided that each 

order is entered pursuant to a new motion, timely filed and based on cause shown as of the date 

of filing the new motion.”  Pa. R. Civ. P. 1042.3(d) note.  
7
 A defendant must wait 30 days after giving notice of the deficiency to allow for cure before 

filing a motion for summary judgment.  See Schmigel v. Uchal, 800 F.3d 113, 115-16 (3d Cir. 

2015).   
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asserted, nor does it contain the required language under Rule 1042.3(a)(1) & (2).  In addition, 

the Letter from Attorney Elliott attached to the COM does not address the conduct/liability of 

two of the three Attorney Defendants, Frankmar and Defendant Law Firm, instead providing as 

follows:  

9.  It is my professional opinion that Defendant Voelke’s[sic] 

failure to appear at the hearing in question, absent proper 

withdrawal of appearance and absent proper notice to Mr. 

Thompson deviated from acceptable professional standards, and 

that such conduct (and/or failure to act) was a cause in bringing 

about the harm suffered. 

 

(ECF No. 34-1 at 2.)  As evidenced by the above quoted language, the Elliott Letter only 

addresses one aspect of the allegations against Defendant Voelker, that is, his alleged failure to 

withdraw from the record and appear for the August 12, 2014 PFA hearing.  Therefore, as an 

initial matter, summary judgment should be granted for failure to file a COM as to Frankmar, 

Defendant Law Firm, and as to any conduct prior to the August 12, 2014 PFA hearing as it 

concerns Defendant Voelker.   

REMAINING PROFESSIONAL MALPRACTICE CLAIM RELATING TO 

DEFENDANT VOELKER 

 

 Plaintiffs argue that because they filed a COM, the Motion for Summary Judgment is 

rendered moot, and that the untimeliness should be excused because it can reasonably be 

explained.   

 In Womer v. Hilliker, the Pennsylvania Supreme Court indicated that it would no longer 

follow the trend of earlier cases favoring a liberal excuse approach where a plaintiff failed to 

comply with the Pennsylvania Rules of Civil Procedure relating to COMs.  908 A.2d 269 (Pa. 
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2006).
8
  The plaintiff in Womer did not file a timely COM, although he supplied an expert report 

to defendant during discovery setting forth the information that a COM would have provided 

before the expiration of the COM filing period.  Womer did not file a motion to extend the time 

for filing a COM as permitted pursuant to Rule 1042.3(d).  Thereafter, plaintiff filed his COM a 

few days after it was due and attached it to his motion to open judgment of non pros
9
.  908 A.2d 

at 272-73.  The Supreme Court noted the following regarding the first equitable exception it 

considered pursuant to Pennsylvania Rule of Civil Procedure 126
10

: 

In our view, [defendant’s] position is the correct one, since 

[plaintiff] took no steps to comply with Pa. R.C. P. [] 1042.3.  Rule 

1042.3 is clear and unambiguous in its mandate that in every 

professional liability action a specific representation about the 

plaintiff’s claim must be filed in the official record in a document 

call a “certificate of merit” at the time the complaint is filed or 

within sixty days thereafter.  . . .  Moreover, Pa. R.C.P. [] 

1042.3(d), which allows for the filing and granting upon good 

cause shown of a motion to extend the time for filing a COM, sets 

forth the one and only step that a plaintiff is to take if he finds 

himself unable to secure a COM and desires to avoid the 

consequences of not satisfying Rule 1042.3(a)’s COM filing 

requirement in a timely fashion.  [Plaintiff], however, did nothing 

of the sort.  Rather, he served discovery materials on [defendant], 

which included an expert report.  In our view, this was no 

procedural misstep within the meaning of Pa.R.C.P. [] 126.  It was 

instead, a wholesale failure to take any of the actions that one of 

our rules requires, of the type that we have heretofore refused to 

overlook under Rule 126.  . . . 

                                                 
8
 Plaintiffs rely on Scaramuzza v. Sciolla, 345 F. Supp. 2d 508 (E.D. Pa. 2004), a pre Womer 

case.   
9
 Womer was decided before the Pennsylvania Rules of Civil Procedure were amended to include 

Rule 1042.6 requiring Notice of Intent to Enter Judgment.   
10

 Rule 126 provides as follows: 

  Rule 126.  Liberal Construction and Application of Rules 

 The rules shall be liberally construed to secure the just, 

speedy and inexpensive determination of every action or 

proceeding to which they are applicable.  The Court at every stage 

of any such action or proceeding may disregard any error or defect 

of procedure which does not affect the substantial rights of the 

parties.   
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The equitable doctrine we incorporated into Rule 126 is one of 

substantial compliance, not one of no compliance.  We reiterate 

what our case law has taught: Rule 126 is available to a party who 

makes a substantial attempt to conform, and not to a party who 

disregards the terms of a rule in their entirety and determines for 

himself the steps he can take to satisfy the procedure that we have 

adopted to enhance the functioning of the trial courts. 

 

Womer, 908 A.2d at 278 (emphasis in original) (internal citations omitted).    

 Like the plaintiff in Womer, Plaintiffs’ untimely and deficient COM filing is akin to no 

compliance, which will not be excused pursuant to Rule 126.  As noted above, Plaintiffs did not 

file a motion for extension of time in which to file their COM pursuant to Rule 1042.3(d).  Nor 

did Plaintiffs seek clarification as to whether a COM is required pursuant to Rule 1042.6(c).  In 

fact, it was not until 32 days after Attorney Defendants filed their Motion for Summary 

Judgment, and 74 days after Attorney Defendants put Plaintiffs on notice of their intent to file a 

motion to dismiss/motion for summary judgment pursuant to Rule 1042.6(a), that Plaintiffs filed 

a COM.  The Womer decision makes clear that Plaintiffs’ disregard of the Pennsylvania Rules of 

Civil Procedure may not be excused pursuant to Rule 126 where Plaintiffs made no “substantial 

attempt to conform” to the Rules.  See Womer, 908 A.2d at 278.   

 The Womer Court also considered Pennsylvania Rule of Civil Procedure 3051
11

 and 

strictly construed what could be considered a “reasonable explanation or legitimate excuse,” 

                                                 
11

 Rule 3051 provides in relevant part as follows: 

Rule 3051.  Relief from Judgment of Non Pros 

 (a) Relief from a judgment of non pros shall be sought by 

petition.  All grounds for relief, whether to strike off the judgment 

or to open it, must be asserted in a single petition. 

 (b) Except as provided in subdivision (c), if the relief 

sought includes the opening of the judgment, the petition shall 

allege facts showing that  

 (1) the petition is timely filed,  

Case 2:16-cv-01100-DSC-LPL   Document 96   Filed 04/11/17   Page 11 of 24



12 

 

holding that a plaintiff’s honest belief than an expert report substantially complied with the rule 

did not satisfy the standard.  908 A.2d at 280.  In so holding, the court in Womer noted that 

Pennsylvania Rule of Civil Procedure 126 “reflects a doctrine of substantial compliance and does 

not excuse a party’s non-compliance, and that this doctrine “was not new or novel when 

[plaintiff] filed his complaint . . . .  Further, this principle was fully available in our case law for 

[plaintiff] to consult at that time, as was, of course, Pa. R.C.P. [] 1042.3, which sets forth its 

requirements unambiguously and clearly.”  Id.  The Supreme Court concluded that it “had no 

hesitation in concluding that the trial court acted well within its discretion in finding that 

[plaintiff] did not provide a reasonable excuse under Pa. R.C.P. [] 3051 for not filing a COM.”  

Id.  District Courts in this circuit have noted that Womer “dictates a very strict interpretation of 

the rule and sets a high bar for establishing a reasonable excuse.”  Walsh v. Consol. Design & 

Eng’g, Inc., Civil Action No. 05-2001, 2007 WL 2844829, at *8 (E.D. Pa. Sept. 28, 2007), cited 

in Stroud v. Abington Mem. Hosp., 546 F. Supp. 2d 238, 253 (E.D. Pa. 2008). 

 Plaintiffs offer “any or all” of the following explanations as to why their COM was filed 

late
12

: 

a. Thompson is Pro Se and Informa Pauperis.  While Plaintiffs 

exercised a great amount of due diligence for many months, 

finding an attorney who would sign a COM at all, let alone one 

who would sign one for an amount of money that Thompson could 

afford, was almost impossible.  (appendix exhibits 1, 2)
13

 

 

                                                                                                                                                             

 (2) there is a reasonable explanation or legitimate excuse 

for the conduct that gave rise to the entry of judgment of non pros, 

and  

 (3) there is a meritorious cause of action. 

 

Pa. R. Civ. P. 3051. 
12

 Plaintiffs offer no explanation as to why the COM is deficient. 
13

 Appendix Exhibit 1 is the Declaration of Plaintiff Thompson.  (ECF No. 41-1 at 1-4.)  Exhibit 

2 is the Declaration of Plaintiff McDeavitt.  (ECF No. 41-1 at 5-12.) 
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b. Patricia Elliott needed time to review all of the documentation, 

the underlying family court docket, the transcripts, and all three 

complaints before she was comfortable signing the COM. 

 

c. Patricia was out of the office and out of state for an extended 

period of time due to an undisclosed family medical emergency. 

 

d. Thompson has been suffering from extreme depression and 

anxiety due to his rights being violated and not being permitted 

any contact with his only child.  He was prescribed medication 

which initially had an adverse affect[sic] for a few weeks. 

 

e. His PCP and psychiatrist both strongly urged him to visit his 

family in Atlanta for his mental and emotional well being[sic]. 

 

f. In September Thompson’s vehicle was vandalized enough to 

have it considered a total loss by the insurance company.  

Thompson cannot prove it but strongly suspects that defendant 

Abram was involved.   

 

g. Since the complaint was originally filed in July of 2016, 

defendant Abram has filed three Complaints in Support, thus 

requiring Thompsons’ appearance, on three early mornings, yet she 

has never appeared.  This caused to further overwhelm Thompson, 

cause him to waste time preparing to defend and exacerbated his 

anxiety and depression.  (appendix exhibits 3, 4 and 5)
14

 

 

h. The holidays were especially difficult as he missed RMT 

terribly and had increased concerns about her safety and well 

being[sic]. 

 

i. Due to terroristic threats made by defendant Abram to both 

Plaintiffs as well as her penchant for alleging false ICCs and 

having him arrested on a whim, Thompson has been deeply 

concerned about retaliation by her because he named her as a 

defendant in this case.  He was even compelled to file a Motion to 

Confirm Valid Service of defendant Abram through defendant 

Darbouze because he feared being accused by her of an ICC for 

having her served. 

 

                                                 
14

 Exhibits 3 and 4 appear to be duplicates of the same order dated January 5, 2017 signed by 

Defendant Judge Kimberly Berkeley Clark, Court of Common Pleas of Allegheny County, 

Family Division.  (ECF No. 41-1 at 13-16.)  There is no Exhibit 5 reflected on the docket.   
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(Memorandum in Opposition of Motion for Summary Judgment, ECF No. 41 at 7-8 [hereinafter 

“ECF No. 41 at __.”].) 

 Pursuant to Womer and case law in this circuit, the excuses proffered by Plaintiffs do not 

give rise to a reasonable explanation or legitimate excuse for their noncompliance with the 

Pennsylvania Rules of Civil Procedure relating to COMs.   

 First, as noted above, Plaintiffs’ pro se status will not excuse their failure to comply with 

COM requirements.  See Jackson v. Superintendent Greene SCI, No. 16-3628, 2016 WL 

7210096, at *2 (3d Cir. Dec. 13, 2016); Hodge, 372 F. App’x at 267; Iwanejko, 249 F. App’x at 

944; Talbert v. Corr. Dental Assocs., Civil Action No. 16-1408, 2017 WL 714031, at *3 (E.D. 

Pa. Feb. 22, 2017); Regassa v. Brininger, Civil No. 4:CV-14-1122, 2016 WL 4493358, at *4 

(M.D. Pa. Aug. 26, 2016) (citing Perez v. Griffin, Civil Action No. 1:06-CV-1468, 2008 WL 

2383072, at *3 (M.D. Pa. June 9, 2008) (pro se status not viable basis upon which to excuse 

noncompliance with Rule 1042.3)).  In addition, Plaintiffs offer no details concerning the “great 

amount of due diligence” they exercised.  

 Second, Plaintiffs do not submit an affidavit from Attorney Elliott to substantiate their 

claims that she needed more time to review the file and that she was out of state due to an 

undisclosed emergency.  The Court may not rely on Plaintiffs’ unsupported assertions.   

 Likewise, the fact that Plaintiff Thompson has been under severe mental distress, on 

medication, and visiting his family in Atlanta will not give rise to a reasonable explanation or 

legitimate excuse for Plaintiff’s noncompliance. 

 Finally, the contentious nature of Plaintiff Thompson’s relationship with the biological 

mother of his child, including the fact that she may have vandalized his car, that she continues to 

litigate the underlying Family Court Proceedings, and that Thompson is concerned that she may 
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retaliate for filing the instant action, will not excuse Plaintiffs’ compliance with COM 

requirements.  Plaintiffs chose to file this complex action against a myriad of defendants and 

must be prepared to take all actions the law requires.  The Court will continue to fulfill its 

obligation to construe pro se pleadings broadly.  See Erickson, 551 U.S. at 94.  The law, 

however, requires that Plaintiffs comply with the COM requirements and the reasons proffered 

by Plaintiffs do not provide a reasonable explanation or legitimate excuse for not doing so 

pursuant to Pennsylvania Rules of Civil Procedure 126 and 3051.  See Stroud, 546 F. Supp.2d at 

253 (reviewing Womer and other cases, concluding that “a reasonable explanation or legitimate 

excuse for noncompliance must establish that the noncompliance was due to some intervening 

event that could not have been reasonably expected[,]” that “must be more than a 

misunderstanding of the law governing the applicability of the COM requirement and its 

deadlines or a belief that no COM is required as to the claims presented.”) 

REMAINING CLAIMS RELATING TO MOVING ATTORNEY DEFENDANTS 

 Finally, the moving Attorney Defendants argue they are entitled to summary judgment on 

all claims asserted against them because all claims arise “from an alleged attorney-client 

relationship with Thompson and purported failures in the performance of duties as his attorneys 

in the Family Court Proceedings, resulting in adverse rulings against him as pertain to the 

custody of his daughter.”  (ECF No. 50 at 7.)  Attorney Defendants also point to Pennsylvania 

Rule of Civil Procedure 1042.6(c) which provides as follows: 

(c) Upon the filing of a notice [of intent to enter judgment] under 

subdivision (a) of this rule, a plaintiff may file a motion seeking a 

determination by the court as to the necessity of filing a certificate 

of merit.  The filing of the motion tolls the time period within 

which a certificate of merit must be filed until the court rules upon 

the motion.  If it is determined that a certificate of merit is 

required, the plaintiff must file the certificate within twenty days of 
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entry of the court order on the docket or the original time period, 

whichever is later. 

 

 Note: The motion may be filed at any time prior to the 

entry of a judgment of non pros. 

 Once the judgment of non pros is entered, a party cannot 

raise the claim that the filing of a certificate of merit was not 

required. 

 

Pa. R. Civ. P. 1042.6 (c) and accompanying note.  Attorney Defendants argue that when they 

filed their Notice of Intent to File Motion to Dismiss/Motion for Summary Judgment on October 

28, 2016, Plaintiffs were put on notice that the Attorney Defendants intended to file a motion as 

to all claims asserted by Plaintiffs.  Therefore, according to Defendants, Plaintiffs “had the 

option to file a motion seeking a determination by the court as to the necessity of filing a [COM] 

as to any of their theories, which would then have tolled the time period within which a [COM] 

must be filed.”  (ECF No. 50 at 9.)  According to Attorney Defendants, “Plaintiffs elected not to 

avail themselves” of this option.  Plaintiffs remaining claims are as follows: 

Count II: Violation of Thompson’s Sixth and Seventh Amendment rights.  Here, Plaintiff 

Thompson alleges that the family court judges and Attorney Defendants were complicit in and/or 

conspired to deprive Thompson of both his opportunity to choose to be represented and his 

absolute right to be represented . . . on August 12, 2014.”   

Count III: Section 1985;Conspiracy to Interfere with Civil Rights.  Here, Plaintiffs allege that all 

named defendants conspired at various times from August 2014 through the present to violate 

Plaintiffs’ First Amendment rights “to be free of retaliation, to freely associate, to free speech, to 

free exercise of religion, to equal access to the courts and to equal protection under the law[,]” 

and to cover up their roles in the violation of these rights.   
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Count IV: Section 1983, Failure to Intercede in Wrongs.  Plaintiffs allege that in spite of their 

efforts to correct the alleged wrongs, including direct notice of the wrongs, all named defendants 

failed to properly intercede to correct the wrongs.   

Count V: Abuse of Process.  Plaintiffs allege that all named defendants conspired to abuse 

process to pervert it for their own “illegitimate ends.”   

Count VI: Violation of First Fourth and Fourteenth Amendment rights.  Plaintiffs allege that all 

named defendants “allowed and enabled” RMT’s biological mother, Defendant Abram, to abuse 

the system which lead to the denial of Thompson’s rights and deprived him of “his liberty, 

freedom and property.”   

Count VII: Section 1986 action for Neglect to Prevent.  Plaintiffs aver that all named defendants 

had knowledge of the alleged wrongs and neglected or refused to prevent the wrongs.   

Count VIII: Section 1983 Deprivation of Rights.  Here, Plaintiffs aver generally that all named 

defendants caused the deprivation of their Constitutional rights.   

Count XII: Ninth Amendment fundamental right of a parent to direct the upbringing and 

education and care of their child(ren).  Plaintiff Thompson avers that all named defendants 

conspired to deprive him of his “Ninth Amendment Right to direct the upbringing and education 

and care of RMT.”   

Count XIII: Intentional Infliction of Emotional Distress.  Plaintiffs allege generally that the 

actions of all named defendants caused them extreme emotional distress.   

Count XIV: Parental Alienation.  Plaintiff Thompson and RMT allege that all named defendants 

conspired to deprive them of their father-daughter relationship for at least two years.   

 “The requirement of filing a certificate of merit attaches not by the wording of the 

complaint, but by the substance of the claim.”  Walsh, 2007 WL 2844829, at *7 (citing Varner v. 
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Classic Cmtys Corp., 890 A.2d 1068, 1074 (Pa. Super. Ct. 2006).  See also Perez v. Griffin, 304 

F. App’x 72, 75 (3d Cir. 2008)(“Perez’ fraud and breach of contract claims are based upon an 

alleged breach of duties Griffin owed Perez in the course of legal representation . . .Perez may 

not avoid the filing of a [COM] by labeling professional liability claims as something else.”). 

 In essence, as to the moving Attorney Defendants, all of these claims relate to either 

Plaintiff Thompson’s professional relationship with his attorneys, Plaintiffs’ attempt to allege a 

conspiracy theory, or both.  As discussed at length above regarding failure to timely file COMs, 

those claims that have their bases in the attorney-client relationship must be dismissed.   

 Likewise, the Court also notes that the conspiracy claims do not comport with the 

pleading standards set forth in Bell Atlantic Corp. v. Twombly, 550 U.S. 554, 556 (2007) 

(rejecting the traditional 12(b)(6) standard set forth in Conley v. Gibson, 355 U.S. 41, 45-46 

(1957)).
15

  That is, a cause of action must be dismissed if it is not supported by “enough facts to 

state a claim to relief that is plausible on its face.” Twombly, 550 U.S. at 556.  See also Ashcroft 

v. Iqbal, 556 U.S. 662, 678 (2009) (citing Twombly, 550 U.S. at 555-57) (“Nor does a complaint 

suffice if it tenders ‘naked assertion[s]’ devoid of ‘further factual enhancement.’”).  “A claim has 

facial plausibility when the plaintiff pleads factual content that allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.”  Iqbal, 556 U.S. at 

678 (citing Twombly, 550 U.S. at 556).  The Supreme Court further explained: 

The plausibility standard is not akin to a “probability requirement,” 

but it asks for more than a sheer possibility that a defendant has 

acted unlawfully.  Where a complaint pleads facts that are “merely 

consistent with” a defendant’s liability, it “stops short of the line 

between possibility and plausibility of ‘entitlement to relief.’”   

 

                                                 
15

 Plaintiffs rely on cases decided before Conley v. Gibson, 355 U.S. 41, 45-46 (1957) was 

abrogated by Bell Atlantic Corp. v. Twombly, 550 U.S. 554, 556 (2007).  See ECF No. 41 at 10-

11. 
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Id. (citing Twombly, 550 U.S. at 556-57) (emphasis added by Court).   

 The United States Court of Appeals for the Third Circuit described how the pleading 

standard changed in light of Twombly and Iqbal as follows:   

After Iqbal, it is clear that conclusory or “bare-bones” allegations 

will no longer survive a motion to dismiss: “threadbare recitals of 

the elements of a cause of action, supported by mere conclusory 

statements, do not suffice.” Iqbal, 129 S. Ct. at 1949. To prevent 

dismissal, all civil complaints must now set out “sufficient factual 

matter” to show that the claim is facially plausible. This then 

“allows the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.” Id. at 1948. The 

Supreme Court's ruling in Iqbal emphasizes that a plaintiff must 

show that the allegations of his or her complaints are plausible. See 

Id. at 1949-50; see also Twombly, 505 U.S. at 555, & n. 3. 

 

Fowler v. UPMC Shadyside, 578 F.3d 203,210 (3d Cir. 2009). 

 Thereafter, In light of Iqbal, the United States Court of Appeals for the Third Circuit in 

Fowler set forth the following two-prong test to determine the plausibility of a claim: 

First, the factual and legal elements of a claim should be separated. 

The District Court must accept all of the complaint's well-pleaded 

facts as true, but may disregard any legal conclusions. [Iqbal,129 

S. Ct. at 1949].  Second, a District Court must then determine 

whether the facts alleged in the complaint are sufficient to show 

that the plaintiff has a “plausible claim for relief.” Id. at 1950. In 

other words, a complaint must do more than allege the plaintiff's 

entitlement to relief. A complaint has to “show” such an 

entitlement with its facts. See Phillips, 515 F.3d at 234-35.  As the 

Supreme Court instructed in Iqbal, “[w]here the well-pleaded facts 

do not permit the court to infer more than the mere possibility of 

misconduct, the complaint has alleged-but it has not ‘show [n]’-

‘that the pleader is entitled to relief.’” Iqbal, 129 S. Ct. at 1949. 

This “plausibility” determination will be “a context-specific task 

that requires the reviewing court to draw on its judicial experience 

and common sense.” Id. 

 

Fowler, 578 F.3d at 210-11. 

 In order to state a claim for conspiracy, Plaintiffs are required to show “‘a combination of 

two or more persons to do a criminal act, or to do a lawful act by unlawful means or for an 
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unlawful purpose.’”  Panayotides v. Rabenold, 35 F. Supp. 2d 411, 419 (E.D. Pa. 1999)(quoting 

Hammond v. Creative Financial Planning, 800 F. Supp. 1244, 1248 (E.D. Pa. 1992)).  See also 

Spencer v. Steinman, 968 F. Supp. 1011, 1020 (E.D. Pa. 1997) (citing Ammlung v. City of 

Chester, 494 F.2d 811, 814 (3d Cir. 1974)).  A conspiracy claim requires specific allegations 

“which are particularized, such as those addressing the period of the conspiracy, the object of the 

conspiracy, and certain other action of the alleged conspirators taken to achieve that purpose.”  

Id.  “It is not enough that the end result of the parties’ independent conduct caused plaintiff harm 

or even that the alleged perpetrators of the harm acted in conscious parallelism.”  Spencer, 968 F. 

Supp. at 1020.  Rather, there must be a showing that the alleged conspirators “directed 

themselves toward an unconstitutional action by virtue of a mutual understanding or agreement.”  

Chicarelli v. Plymouth Garden Apartments, 551 F. Supp. 532, 539 (E.D. Pa. 1982) (citing 

Tarkowski v. Bartlett Realty Co., 644 F.2d 1204 (7
th

 Cir. 1980)).  The United States Court of 

Appeals for the Third Circuit has made clear that in light of Twombly and its progeny, there must 

be “‘enough factual matter (taken as true) to suggest that an agreement was made,’ in other 

words, ‘plausible grounds to infer an agreement.’”  Great Western Mining & Mineral Co.v. Fox 

Rothschild LLP, 615 F.3d 159, 178 (3d Cir. 2010) (quoting Twombly, 550 U.S. at 556).  The 

facts alleged must raise “a suggestion of a preceding agreement, not merely parallel conduct that 

could just as well be independent action.”  Twombly, 550 U.S. at 557. 

 Here, while Plaintiffs attempt to allege an overarching conspiracy among defendants, 

claiming that they acted in concert at various times and at various locations in order to interfere 

with Plaintiff Thompson’s access to RMT, the claims are pure speculation and do not amount to 

sufficient facts from which this Court could infer conspiracy.  In fact, in Plaintiffs’ Memorandum 

in Opposition, they concede the following: 
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Plaintiffs do allege . . . that attorney-defendants failed to appear at 

the hearing on defendant Abram’s protection from abuse (PFA) 

petition held on August 12, 2014.  Plaintiffs also allege that the 

actions, or lack of actions, of defendant Frankmar on July 30, 

2014, were part of the complicity and/or conspiracy to set up the 

outcome of the final PFA hearing.  Those allegations cannot be 

fully proved or disproved until discovery is completed.  . . . While 

those actions, or lack thereof, ultimately may or may not be  

considered merely malpractice rather than complicity in and/or 

conspiracy against their client, Thompson, until all the facts are 

made available to the plaintiffs through discovery, there is not 

enough evidence for another licensed professional to evaluate at 

this time.   

. . . 

The COM does not address the allegations related to July 30, 2014 

[alleged conspiracy of Frankmar to set up final PFA outcome], 

because there are not enough facts available for Patricia Elliott, the 

attorney who signed the COM, to form an opinion yet. 

. . . 

It is not yet known why attorney-defendants willfully failed to 

appear nor why they willfully and intentionally failed to notify 

Thompson that they would not be appearing.  Plaintiffs believe . . 

.that there was an underlying nefarious reason. 

. . . 

Plaintiffs believe that the July 30, 2014 continuance, the August 

12, 2014, failure to appear and the PFA outcome were orchestrated 

but until discovery is complete they, despite extreme due diligence, 

are not able to find an attorney to sign a COM agreeing with their 

beliefs and those specific allegations, absent more evidence and 

facts. 

 

(ECF No. 41 at 3, 4, 9.) (emphasis added by Court).  Similarly, in Plaintiff McDeavitt’s 

Declaration attached to the Memorandum in Opposition, she states “it is [her] belief that 

something far more sinister than just legal malpractice occurred.”  (ECF No. 41-1 ¶ 19.)  Plaintiff 

McDeavitt continues as follows: 

20. Based on my belief and knowledge of all of the events that 

have transpired in the last 27 months, there was a conspiracy to 

protect defendant Abram from any civil and/or criminal penalty, no 

matter what she did (making terroristic threats)or didn’t do 

(complying with numerous custody orders). 
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21. Based on my belief and knowledge of all the events, as well as 

my presence at various court proceedings, the conspiracy and/or 

cover up of it, is still going on. 

 

. . . 

 

28. Based on my personal knowledge and beliefs, the defendants, 

including quite possibly, Jonathan Voelker, Pernille Frankmar, and 

Voelker & Colton are still involved in trying to break Mr. 

Thompson emotionally and mentally . . . . 

 

29. In my opinion, based on all of my personal knowledge of Mr. 

Thompson, his case and events of the last 27 months, the 

defendants, including, quite possibly, Jonathan Voelker, Pernille 

Frankmar, and Voelker & Colton, will stop at nothing, legal or 

illegal, moral or immoral, ethical or unethical, to either provoke 

Mr. Thompson into snapping, intimidating him and causing him to 

give up . . . . 

 

30. Based on my belief, knowledge and first hand experience 

related to Mr. Thompson and his case, the defendants, as well as 

quite possibly, defendants Jonathan Voelker, Pernille Frankmar, 

and Voelker & Colton, LLC., have attempted to distance me from 

Mr. Thompson to further cause him to feel alone, unsupported and 

helpless, to the point of not prosecuting the above case. 

 

(ECF No. 41-1 ¶¶ 20, 21, 28, 29, 30) (emphasis added by Court).  In light of the above, it is clear 

that Plaintiffs simply cannot comply with the requirements of Twombly and its progeny because 

they do not have facts that support a conspiracy theory.  Plaintiff McDeavitt does not direct the 

Court to facts that suggest a preceding agreement.  She emphasizes three (3) times that “quite 

possibly,” the moving Attorney Defendants are involved.  Plaintiffs offer only a sheer possibility 

that Attorney Defendants engaged in a conspiracy.  See Iqbal, 556 U.S. at 678 (citing Twombly, 

550 U.S. at 556-57).  That is, Plaintiffs’ conspiracy theory is premised upon pure speculation. 

 In addition, the detailed allegations of the Third Amended Complaint do not allow the 

Court to infer that Attorney Defendants entered into an agreement to violate Plaintiffs’ 

constitutional rights.  There are simply no facts alleged to suggest that Attorney Defendants 
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acted in accordance with a prior agreement to engage in the alleged course of conduct.  In light 

of the detailed allegations of the Third Amended Complaint, and the concessions in Plaintiffs’ 

Memorandum in Opposition quoted above, along with the declaration of Plaintiff McDeavitt, 

Plaintiffs cannot make out a claim for conspiracy.   

 Similarly, because Plaintiffs did not timely file COMs as required by the Pennsylvania 

Rules of Civil Procedure, nor comply with other provisions of the Rules related to COMs, 

Plaintiffs’ legal malpractice claim and those claims constructed therefrom, must be dismissed for 

failure to timely file appropriate COMs.
16

  In light of all of the above, any attempt to amend the 

Third Amended Complaint would be futile.
17

 

 

III. CONCLUSION 

 For the foregoing reasons, the Motion for Summary Judgment filed by Defendants 

JonathanVoelker, Pernille Frankmar, and Voelker & Colton, LLC (ECF No. 27) should be 

granted in its entirety.  

In accordance with the Magistrate Judges Act, 28 U.S.C. § 636(b)(1)(B) and (C), and 

Rule 72.D.2  of the Local Rules of Court, the parties are allowed fourteen (14) days from the 

date of service of a copy of this Report and Recommendation to file objections.  Any party 

opposing the objections shall have fourteen (14) days from the date of service of objections to 

                                                 
16

 Contrary to Plaintiffs’ assertion (ECF No. 41 at 6-7), dismissal of Plaintiff’s legal malpractice 

claim must be with prejudice because the statute of limitations has expired.  Pennsylvania 

imposes a two-year statute of limitations on tortious conduct, including legal malpractice actions.  

42 Pa. C.S.A. § 5524.  The cause of action accrues not upon the realization of actual loss, but at 

the occurrence of a breach of duty.  Wachovia Bank, N.A. v. Ferretti, 935 A.2d 565, 572 (Pa. 

Super. Ct. 2007).   
17

 The United States Court of Appeals for the Third Circuit in Phillips v. County of Allegheny has 

ruled that if a district court is dismissing a claim in a civil rights case, it must sua sponte “permit 

a curative amendment unless such an amendment would be inequitable or futile.”  515 F.3d 224, 

245 (3d Cir. 2008). 
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respond thereto.  Failure to file timely objections will constitute a waiver of any appellate rights. 

 

Dated: April 11, 2017 

 

 

      BY THE COURT 

 

      __________________ 

      LISA PUPO LENIHAN 

      United States Magistrate Judge 

 

cc: Dwayne Thompson  

 1013 Coal Street  

 Pittsburgh, PA 15221 

 

 Pamela McDeavitt  

 104 Dorf Avenue  

 Pittsburgh, PA 15209 

 

 All counsel of record 

 Via electronic filing 

Case 2:16-cv-01100-DSC-LPL   Document 96   Filed 04/11/17   Page 24 of 24


		Superintendent of Documents
	2019-02-21T14:15:01-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




