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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

STEVEN INGRAM,  

 

                   Plaintiff, 

 

v. 

 

SUPERINTENDENT LANE and 

C/O MILLER, 

 

                   Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

)

) 

 

 

Civil Action No. 2: 16-cv-1191 

 

United States District Judge 

David S. Cercone 

 

United States Magistrate Judge 

Cynthia Reed Eddy 

 

 

REPORT AND RECOMMENDATION 

I. RECOMMENDATION 

 It is respectfully recommended that the parties’ cross-motions for summary judgment 

(ECF Nos. 97 and 104) be denied as genuine issues of material fact exist which preclude the 

granting of summary judgment. 

II. REPORT 

 A. Procedural History 

 This is a civil rights action under 42 U.S.C. § 1983 filed by Plaintiff, Steven Ingram, a 

state prisoner proceeding pro se, who is currently housed at SCI-Somerset.  Ingram alleges that 

his rights under the First, Eighth, and Fourteenth Amendments1 to the United States Constitution 

were violated in 2016 while he was housed at SCI-Fayette. (Amended Complaint, at 19). 

 Following the close of discovery, the parties filed the instant cross motions for summary 

judgment.  The issues have been fully briefed and the factual record developed.  (ECF Nos. 107, 

108, 109, 109, 110, 112, 119, and 120).  The motions are ripe for disposition.   

                                                           
1  Although the Amended Complaint (ECF No. 43) cites to the Fourteenth Amendment, 

Ingram fails to allege any facts supporting a Due Process Claim. 

Case 2:16-cv-01191-DSC-CRE   Document 129   Filed 05/22/18   Page 1 of 11



2 

 

 

 B. Facts 

 Ingram alleges that on April 15 and 16, 2016, Defendant CO Miller stopped by his cell 

and asked for sexual favors in exchange for bringing contraband into SCI-Fayette and special 

treatment if Ingram “played nice with him.” Ingram also contends that Miller told him that if he 

filed a grievance against Miller “they would never believe you” and “he would mess with 

[Ingram’s] food and mail and that he would find out where [Ingram’s] family lives and would 

kill [his] family because of [Ingram] not wanting to do sexual favors for him and for [Ingram] 

filing an Grievance.”  ECF No. 107-2 at 6.  The undisputed summary judgment evidence of 

record indicates that Ingram reported the incident to Deputy Secretary Shirley Smeal, who 

advised Ingram to report the incident using the Grievance. System.  See ECF No. 120 at 3.   

Ingram filed Grievance 622446 on April 19, 2016.  Id. 

 According to Plaintiff, eleven (11) days later on April 30, 2016, Miller told Ingram that 

he should not have reported their “secret” and should not have reported him.  Ingram alleges that 

Miller threatened him and while Miller was bringing him to the shower, Miller grabbed Ingram’s 

hand and forced him to grab Miller’s penis while Miller touched Ingram’s buttocks.  Miller 

allegedly told Ingram that he would make sure Ingram’s life was a “living hell” and that he was 

going to mess with Ingram’s food trays and mail until he was transferred.  Plaintiff alleges that 

Miller retaliated against him until July 27, 2016.  Id.  Plaintiff alleges that Superintendent Lane 

was made aware of Miller’s conduct through the grievance process and took no action to stop the 

misconduct. 

 Ingram filed grievances reporting the incidents described above.  See Grievance Nos. 

622446 and 624022.  However, because the grievances alleged sexual abuse / harassment, the 
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grievances were forwarded to the Security Department as well as to the PREA Compliance 

Manager in accordance with DC-ADM 008 for investigation.  Ingram was informed that his 

grievances would “not be addressed through the Inmate Grievance System.”  See ECF No. 107-2 

at 3; ECF No. 107-4 at 1.   

On or about August 4, 2016, Plaintiff filed the instant lawsuit against Superintendent 

Lane and CO Miller. ECF No. 1.  Defendants filed their Answer in which they deny all 

allegations of improper conduct.  ECF No. 53. 

On March 23, 2017, approximately seven months after this lawsuit was commenced, 

Ingram was interviewed by Lieutenant Abbott, as part of  the PREA investigation,  at which time 

Ingram provided a written statement detailing the events surrounding Miller’s misconduct in 

April 2016 and stating that he had been subjected to harassment and retaliation by Miller until 

July 27, 2016.  ECF No. 120 at 4-5.  On July 10, 2017, Miller was interviewed by Lieutenant 

W.H. Lowden. Miller reported that he did not say or do anything that was unprofessional or 

inappropriate towards Ingram, he denied offering to bring any kind of contraband into SCI-

Fayette, and he stated that he made no comments of a sexual nature to Ingram. ECF No. 120 at 6.  

Miller also prepared a written statement.  ECF No. 120-7. 

   On July 22, 2017, Frank Salvay, Intelligence Captain, prepared an Investigative 

Summary in which he concluded as follows: 

[T]here appears to be no evidence to substantiate Inmate Ingram’s allegations of 

sexual abuse.  There was no video footage or witnesses to interview.  Officer 

Miller said that he did not say or do anything was unprofessional or inappropriate 

towards Inmate Ingram.  Officer Miller also stated that he did not offer to bring in 

contraband for Inmate Ingram.  These allegations of sexual abuse are 

unsubstantiated. 
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ECF No. 120 at 10.  Salvay recommended that the investigation be concluded and that no 

charges were warranted as a result of the investigation. 

  C. Standard of Review 

  To prevail on a motion for summary judgment, the moving party must demonstrate that 

“there is no genuine dispute as to any material fact and the movant is entitled to judgment as a 

matter of law.” Fed. R. Civ. P. 56(a). To assess whether the moving party has satisfied this 

standard, the court does not engage in credibility determinations, Simpson v. Kay Jewelers, Div. 

of Sterling, Inc., 142 F.3d 639, 643 n.3 (3d Cir. 1998), and views the facts and draw all 

reasonable inferences in the light most favorable to the nonmovant. Scott v. Harris, 550 U.S. 

372, 378 (2007). 

 The moving party bears the initial burden of identifying evidence, or the lack thereof, 

which demonstrates the absence of a genuine issue of material fact.  Celotex Corp. v. Catrett, 

477 U.S. 317, 323-25 (1986).  Material facts are those “that could affect the outcome” of the 

proceeding, and “a dispute about a material fact is ‘genuine’ if the evidence is sufficient to 

permit a reasonable jury to return a verdict for the non-moving party.” Pearson v. Prison Health 

Service, 850 F.3d 526, 533-34 (3d Cir. 2017) (quoting Lamont v. New Jersey, 637 F.3d 177, 181 

(3d Cir. 2011)).  Once that burden has been met, the nonmoving party may not rest on the 

allegations in the complaint, but must “go beyond the pleadings and by [their] own affidavits, or 

by the ‘depositions, answers to interrogatories, and admissions on file,’ designate ‘specific facts 

showing that there is a genuine issue for trial’.”  Celotex, 477 U.S. at 324 (quoting Fed.R.Civ.P. 

56(e)).   
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 Notably, these summary judgment rules do not apply any differently where there are 

cross-motions pending. Lawrence v. City of Phila., 527 F.3d 299, 310 (3d Cir. 2008). As stated 

by the Court of Appeals for the Third Circuit, " ' [c]ross-motions are no more than a claim by 

each side that it alone is entitled to summary judgment, and the making of such inherently 

contradictory claims does not constitute an agreement that if one is rejected the other is 

necessarily justified or that the losing party waives judicial consideration and determination 

whether genuine issues of material fact exist.' " Id. (quoting Rains v. Cascade Indus., Inc., 402 

F.2d 241,245 (3d Cir. 1968)). 

 D. Discussion 

  1. Exhaustion 

 Before turning to the merits, the Court must first decide whether Ingram has exhausted 

his administrative remedies in accordance with the mandate of the Prison Litigation Reform Act 

of 1996 (the “PLRA”).  Defendants contend that they are entitled to the entry of judgment in 

their favor as a matter of law because Ingram did not comply with all the requirements of DC-

ADM 804 and thereby failed to exhaust all administrative remedies available to him.  Plaintiff 

responds that allegations of a sexual harassment / sexual assault are not addressed through the 

Inmate Grievance System and must be addressed through Department policy DC-ADM 008.   

 DC-ADM 804 sets forth the DOC’s “Inmate Grievance System.” (“It is the policy of the 

Department that every individual committed to its custody shall have access to a formal 

procedure through which to seek resolution of problems or other issues of concern arising during 

the course of confinement.”)  DC-ADM 804 Policy Statement, online at 
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http://www.cor.pa.gov/About%20Us/Pages/DOC-Policies.aspx. (last visited 5/21/2018).  DC-

ADM 804 provides for an initial review and two levels of appeal.  Id. 

 However, any allegations of a sexual nature (abuse / harassment) against a staff member 

or inmate-on-inmate sexual contact are exclusively processed pursuant to Department Policy 

DC-ADM 008, “Sexual Harassment of or Sexual Contact with Inmates.”  DC-ADM 008, PREA 

Policy Procedures Manual; see also Moore v. Lamas, 2017 WL 4180378, at *40 n.4 (M.D. Pa. 

Sept. 21, 2017).   

 Here, Ingram not only filed two grievances under DC-ADM 804, but he alerted prison 

officials as mandated under DC-ADM 008 that he was being sexually harassed and abused by 

Miller. And in fact, the undisputed summary judgment record evidence reflects that SCI-Fayette 

officials appropriately forwarded Ingram’s grievances to the Security Department and the PREA 

Compliance Manager to start an investigation. Thus, Ingram properly initiated the DOC’s 

administrative process pursuant to DC-ADM 008. 

Defendants maintain that Plaintiff failed to exhaust his administrative remedies because 

he did not fully exhaust his grievances; however, as the summary judgment record reflects, 

Plaintiff’s grievances were referred to the Security Department and the PREA Compliance 

Manager for investigation in accordance with DC-ADM 008.  The undisputed evidence of record 

indicates that both Ingram and Miller were interviewed and that based on these interviews, it was 

concluded that the allegations of sexual abuse were unsubstantiated and recommended that the 

investigation be concluded. 

 DC-ADM 008 does not mandate that inmates “appeal” the results of an OSII 

investigation.  See DC-ADM 008. http://www.cor.pa.gov/About%20Us/Pages/DOC-
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Policies.aspx. (last reviewed 5/21/2018).  In fact, DC-ADM 008 does not provide any 

information regarding how an inmate should or could “appeal” (or otherwise follow-up 

concerning) an OSII investigation, or any other action taken by DOC officials in response to an 

inmate’s report of sexual abuse or sexual harassment.  The undisputed summary judgment 

evidence of reflects the following: 

1. Ingram immediately reported Miller’s conduct to Deputy Shirley Smeal, in 

accordance with DC-ADM 008, who advised Ingram to report the incident using 

the Grievance System, which he did. 

2. After filing his grievance, Ingram was advised that his grievance filed under DC-

ADM 804 was being forwarded to the Security Department as well as the PREA 

Compliance in accordance with DC-ADM 008. 

3. As part of the PREA investigation, Ingram was interviewed by Lieutenant Abbott.  

4. An Investigative Summary was prepared pursuant to DC-ADM 008.  

Given this sequence of events, the Court finds that Ingram’s report of Miller’s conduct 

was investigated under DC-ADM 008 and that Ingram properly exhausted all administrative 

remedies available to him.  The Court, therefore, recommends that Defendants’ motion for 

summary judgment based on failure to exhaust be denied. 

  2. First and Eighth Amendment Claims 

 Plaintiff has alleged that Miller violated his First and Eighth amendment constitutional 

rights.  In order to state a prima facie case of retaliation under the First Amendment, a prisoner 

must demonstrate that: (1) he engaged in constitutionally protected conduct; (2) he was subjected 
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to adverse actions2 at the hands of prison officials; and (3) the protected activity was a substantial 

motivating factor in the prison officials’ decision to take adverse action.  Brightwell v. Lehman, 

637 F.3d 187, 194 (3d Cir. 2011).  Plaintiff alleges that he was retaliated against in a number of 

ways after he reported Miller’s misconduct.  The filing of a grievance is constitutionally 

protected conduct. 

The Eighth Amendment secures an inmate’s “right not to be sexually abused by a state 

employee while in confinement.”  Beers-Capitol v. Whetzel, 256 F.3d 120, 142 n. 15 (3d Cir. 

2001).  The Court’s role is not to weigh the evidence or to determine the truth of the matter, but 

only to determine whether the evidence of record is such that a reasonable jury could return a 

verdict for the nonmoving party.  Reedy v. Evanson, 615 F.3d 197, 210 (3d Cir. 2010). 

 Given the arguments of the parties, the Court recommends that summary judgment be 

denied as there are disputed genuine issues of material fact, which if resolved in Ingram’s favor, 

would allow a reasonable factfinder to conclude that Ingram’s constitutional rights were violated.   

 As to Defendant Lane, Ingram contends that Lane violated Ingram’s Eighth Amendment 

rights when Lane failed to protect him after Lane was made aware of Miller’s misconduct. 

Defendants argue that Lane is entitled to summary judgment because Lane had no personal 

involvement in the alleged constitutional violations.  They assert that Lane’s only involvement 

stems from his supervisory position, as Warden of SCI-Fayette, which is an inappropriate theory 

of personal liability.   

                                                           
2   To show an “adverse action,’ the plaintiff must demonstrate that defendants’ actions were 

“sufficient to deter a person of ordinary firmness from exercising his [constitutional] rights.”  

Allah v. Al-Hafeez, 208 F. Supp.2d 520, 535 (E.D. Pa. 2002) (quoting Allah v. Seiverling, 229 F. 

3d at 225)). 
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 The requirements for personal supervisory liability under the Eighth Amendment were 

clarified by the United States Court of Appeals for the Third Circuit in Barkes v. First 

Correctional Medical, Inc., 766 F.3d 307, 316-19 (3d Cir. 2014), reversed on other grounds by 

Taylor v. Barkes, 135 S. Ct. 2042, 2043 (2015). There, our appellate court outlined “two general 

ways” in which a supervisor-defendant may be liable under the Eighth Amendment: (1) where 

the supervisor established a policy, custom, or practice that caused the harm; or (2) where the 

supervisor personally participated in the constitutional violation. The Court of Appeals explained 

these two general types of supervisory liability as follows: 

[f]irst, liability may attach if they, “with deliberate indifference to the 

consequences, established and maintained a policy, practice or custom which 

directly caused [the] constitutional harm.” A.M. ex rel. J.M.K. v. Luzerne Cnty. 

Juvenile Det. Ctr., 372 F.3d 572, 586 (3d Cir. 2004) (alteration in original) 

(quoting Stoneking v. Bradford Area Sch. Dist., 882 F.2d 720, 725 (3d Cir. 

1989)). Second, “a supervisor may be personally liable under § 1983 if he or she 

participated in violating the plaintiff's rights, directed others to violate them, or, as 

the person in charge, had knowledge of and acquiesced” in the subordinate's 

unconstitutional conduct. Id. (citing Baker v. Monroe Twp., 50 F.3d 1186, 1190–

91 (3d Cir. 1995)). “Failure to” claims –failure to train, failure to discipline, or, as 

in the case here, failure to supervise – are generally considered a subcategory of 

policy or practice liability. 

 

Id.   

 

 Although in many cases the mere review of grievances will not establish personal 

involvement in an underlying violation, numerous courts have explained that a plaintiff states a 

claim by alleging that a supervisory defendant reviewed a grievance where the plaintiff alleges 

an ongoing violation as he “ ‘is personally involved in that violation because he is confronted 

with a situation he can remedy directly’. ” Mayo v. Oppman, No. CV 17-311, 2018 WL 1833348, 

at *4 (W.D. Pa. Jan. 23, 2018) (quoting Carter v. Smith, No. 08-279, 2009 WL 3088428, at *6 

(E.D. Pa. Sept. 23, 2009), quoting Harnett v. Barr, 538 F. Supp. 2d 511, 524-25 (N.D.N.Y. 
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2008)); report and recommendation adopted, No. CV 17-311, 2018 WL 943528 (W.D. Pa. Feb. 

20, 2018)); Gibbs v. Univ. Corr. Healthcare, No. CV147138MASLHG, 2016 WL 6595916, at 

*2 (D.N.J. Nov. 7, 2016) (citing Harnett); Whitehead v. Rozum, No. 11-102, 2012 WL 4378193, 

at *2 (W.D. Pa. Aug. 7, 2012) (“In the prison setting, where a grievance alleges an ongoing 

constitutional violation, a supervisory defendant who reviews it is personally involved in that 

violation because he is confronted with a situation he can remedy directly.”) (citations omitted), 

report and recommendation adopted by, 2012 WL 4370929 (W.D. Pa. Sept. 24, 2012).  

 Here, Ingram is contending that Lane was presented with two grievances that were 

intended to correct an ongoing violation, not merely the denial of a grievance that had been 

brought to address a discrete, past violation.  Ingram’s allegations that Lane was aware of these 

ongoing violations and failed to remedy the situation is enough to defeat summary judgment at 

this time.   

III. CONCLUSION  

 For all these reasons, it is recommended that the parties’ cross motions for summary 

judgment be denied. The parties are in disagreement about the issues raised in this lawsuit, which 

results in the existence of genuine issues of material fact.  It is for a jury to decide these factual 

issues. 

 Any party is permitted to file Objections to this Report and Recommendation to the 

assigned United States District Judge.  In accordance with 28 U.S.C. § 636(b), Fed.R.Civ.P. 6(d) 

and 72(b)(2), and LCvR 72.D.2, Plaintiff, because he is a non-electronically registered party, 

may file timely objections to this Report and Recommendation by   June 8, 2018, and 

Defendants, because they are electronically registered parties, may timely file objections by  
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June 5, 2018.   The parties are cautioned that failure to file Objections within this timeframe 

“will waive the right to appeal.” Brightwell v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir. 2011). 

Dated:  May 22, 2018    

 

 

s/Cynthia Reed Eddy 

      Cynthia Reed Eddy 

      United States Magistrate Judge 

 

 

 

 

cc: STEVEN INGRAM  

KJ 7110  

SCI Somerset  

1600 Walters Mill Road  

Somerset, PA 15510 

(via U.S. First Class Mail) 

 

 

 Sandra A. Kozlowski  

 Pennsylvania Office of Attorney General   

 (via ECF electronic notification)  
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