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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

 

MARK-ALONZO WILLIAMS,  

 

                          Plaintiff, 

 

v. 

 

JOHN E. WETZEL, et al., 

                           

                                     Defendants. 

) 

)           Civil Action No. 2:16-cv-01233 

)            

) District Judge Nora Barry Fischer 

) Magistrate Judge Lisa Pupo Lenihan 

)          ECF No. 146 

) 

) 

) 

 

 

 

REPORT AND RECOMMENDATION 

I. RECOMMENDATION 

Presently before the Court is a Motion to Dismiss Plaintiff’s Second Amended Complaint 

filed by the Commonwealth Defendants.  (ECF No. 146).   For the reasons that follow, it is 

respectfully recommended that the Motion to Dismiss be granted and that Plaintiff’s Second 

Amended Complaint be dismissed with prejudice. 

II. REPORT  

A. Relevant Background 

Mark-Alonzo Williams (“Plaintiff”) is a pro se inmate currently incarcerated at the State 

Correctional Institution (“SCI”) at Forest.  He instituted the instant prisoner civil rights action 

pursuant to 42 U.S.C. § 1983 with the filing of a Motion for Leave to Proceed in forma pauperis 

on August 15, 2016 (ECF No. 1) and his Complaint was docketed on September 2, 2016.  (ECF 

No. 12).  Plaintiff later filed an Amended Complaint (ECF No. 32) and then a Second Amended 
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Complaint (ECF No. 99), concerning alleged constitutional violations that occurred to him 

relative to his transfer to, and stay at, SCI Fayette.   

Plaintiff’s Second Amended Complaint, which is 111 pages long and consists of 522 

paragraphs, contains a section at the end entitled “Causes of Action” listing nine counts against 

the Commonwealth Defendants1 as follows: (1) Deprivation of First Amendment Right to Due 

Process against Defendants Tift, House and Lane; (2) Deprivation of First Amendment Right to 

Free Speech against Defendants Barnacle, Wetzel, Armel, Tift, House and Lowden; (3) 

Deprivation of Fourth Amendment Right to Have a Protectable Property Interest in Funds 

Received from Outside Sources against the Pennsylvania Department of Corrections and SCI 

Fayette;2 (4) Deprivation of Fifth Amendment Right of Personal Property Improperly Seized and 

Not Returned against Defendants Lane, Armel, Barnacle and Tift; (5)  Deprivation of Eighth 

Amendment Right to be Free From Cruel and Unusual Punishment and Adverse Determinations 

against all Defendants; (6) Deprivation of Eighth Amendment Right to be Free From 

Unreasonable Risk and Serious Bodily Harm against all Defendants except House; (7) Willingly, 

Intentionally and with Malice, Violations of the Eighth Amendment and with Deliberate 

Indifference Despite a Serious Medical Need and Adverse Determinations against all 

                                                           
1  The Commonwealth Defendants include John E. Wetzel, who is the Secretary of the 

Pennsylvania Department of Corrections (“DOC”), James C. Barnacle, who is the Director of the Office 

of Special Investigations and Intelligence with the DOC, and the following staff members from SCI 

Fayette: Jay Lane, who was the Warden; Eric Armel, who was a deputy warden; Captain Wesley Tift; 

Lieutenant William Lowden; Corrections Officer (“CO”) Keith Graft; and Grievance Coordinator Rhonda 

House.  See ECF No. 99, ¶¶ 4-11.   

Dr. Peter Saavedra, who was a contract psychiatrist for the DOC, previously moved to dismiss 

Plaintiff’s claim against him.  Dr. Saavedra’s motion to dismiss was converted into a motion for summary 

judgment on the sole issue of exhaustion, the motion was granted, and Dr. Saavedra was dismissed from 

this action with prejudice.  See ECF Nos. 225, 250, 258. 

 
2  To the extent that Plaintiff purports to assert a claim against the Pennsylvania DOC and SCI 

Fayette, the Court will not consider any such claim, as neither entity is named as a defendant in this case. 
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Defendants; (8) Deprivation of Fourteenth Amendment Right to Enjoy Equal Protection against 

all Defendants; and (9) Deprivation of Fourteenth Amendment Right to be Free of Sex 

Discrimination against all Defendants.  See ECF No. 99, ¶¶504-513.   Each count instructs the 

reader to refer to the paragraphs in the body of the Second Amended Complaint which relate to 

the Defendants he listed in that count, without specifying any particular paragraphs that apply.  

See id.  Therefore, after examining each paragraph of the Second Amended Complaint in 

accordance with the liberal standard applied to pro se litigants discussed below, the Court finds it 

appropriate to address Plaintiff’s claims in the following manner:  First Amendment claims for 

retaliation (id. ¶¶ 59-231); Eighth Amendment claims for sexual harassment (id. ¶¶ 232-330), 

conditions of confinement (id. ¶¶ 412-467) and denial of medical care (id. ¶ 511); Fourteenth 

Amendment claims for violations of due process (id. ¶¶ 468-495) and equal protection (id. ¶ 

512); and a claim for deprivation of personal property (id. ¶ 507-508).  

On April 21, 2017, the Commonwealth Defendants filed a Motion to Dismiss Plaintiff’s 

Second Amended Complaint pursuant to Federal Rule of Civil Procedure 12(b)(6) for failure to 

state a claim and a supporting brief.  (ECF Nos. 146 and 147).  Plaintiff filed a response in 

opposition to the Commonwealth Defendants’ Motion on May 4, 2017.  (ECF No. 159).  The 

Motion is now ripe for review. 

B. Standard of Review 

To survive a Rule 12(b)(6) motion to dismiss for failure to state a claim, the well-pleaded 

factual content in the complaint must allow “the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged,” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009), and 

also “raise a right to relief above the speculative level.”  Bell Atlantic Corp. v. Twombly, 550 

U.S. 544, 555 (2007) (citation omitted).  When analyzing a motion to dismiss, the factual 
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allegations should be separated from allegations that merely recite the legal elements of the 

claim.  Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009).  The well-pleaded facts 

are accepted as true, but legal conclusions may be disregarded.  Id. at 210-11.  Next, a 

determination is made as to “whether the facts alleged in the complaint are sufficient to show 

that the plaintiff has a ‘plausible claim for relief.’”  Id. at 211 (quoting Iqbal, 556 U.S. at 679).  

This “plausibility” determination is “a context-specific task that requires the reviewing court to 

draw on its judicial experience and common sense.”  Iqbal, 556 U.S. at 679. 

“In deciding a Rule 12(b)(6) motion, a court must consider only the complaint, exhibits 

attached to the complaint, matters of public record, as well as undisputedly authentic documents 

if the complainant’s claims are based upon these documents.”  Mayer v. Belichick, 605 F.3d 223, 

230 (3d Cir. 2010).  Moreover, because Plaintiff is proceeding pro se, the Court will liberally 

construe his Second Amended Complaint and employ less stringent standards than when judging 

the work product of an attorney.  Erickson v. Pardus, 551 U.S. 89, 94 (2007).  However, there are 

limits to the Court’s procedural flexibility - “pro se litigants still must allege sufficient facts in 

their complaints to support a claim . . . they cannot flout procedural rules - they must abide by 

the same rules that apply to all other litigants.”  Mala v. Crown Bay Marina, Inc., 704 F.3d 239, 

245 (3d Cir. 2013) (citations omitted). 

C. Analysis 

By itself, 42 U.S.C. § 1983 does not create any rights, but rather provides a remedy for 

violations of those rights created by the Constitution or federal law.  Baker v. McCollan, 443 

U.S. 137, 144 n. 3 (1979).  Here, Plaintiff claims that his First, Eighth and Fourteenth 

Amendment rights were violated in multiple respects when he was transferred to, and 

incarcerated at, SCI Fayette.  See generally ECF No. 99.  The Commonwealth Defendants argue 
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that Plaintiff’s Second Amended Complaint should be dismissed as to all claims against them for 

failure to state a claim upon which relief can be granted.  See generally ECF No. 147. 

1. First Amendment Retaliation Claims 

It is well settled that retaliation for the exercise of a constitutionally protected activity is 

itself a violation of rights secured by the Constitution, which is actionable under § 1983.  Rauser 

v. Horn, 241 F.3d 330, 333 (3d Cir. 2001); White v. Napoleon, 897 F.2d 103, 111-12 (3d Cir. 

1990).  To state a claim for retaliation, a prisoner must allege the following three elements: (1) 

that the conduct in which he engaged was constitutionally protected; (2) that he suffered 

“adverse action”3 at the hands of prison officials; and (3) that his constitutionally protected 

conduct was a substantial motivating factor in the defendant’s conduct.  Rauser, 241 F.3d at 333 

(citing Mount Healthy Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977)).  The third element, 

causation, requires a plaintiff to establish either (1) an unusually suggestive temporal proximity 

between the protected activity and the allegedly retaliatory action, or (2) a pattern of antagonism 

coupled with timing to establish a causal link.  See Lauren W. ex rel. Jean W. v. DeFlaminis, 480 

F.3d 259, 267 (3d Cir. 2007).  If the plaintiff establishes a prima facie case of retaliation, the 

burden shifts to the defendants to prove by a preponderance of the evidence that they “would 

have made the same decision absent the protected conduct for reasons reasonably related to a 

legitimate penological interest.”  Carter v. McGrady, 292 F.3d 152, 158 (3d Cir. 2002) (quoting 

Rauser, 241 F.3d at 334)). 

                                                           
3  An adverse action is one “sufficient to deter a person of ordinary firmness from exercising his 

First Amendment rights.”  Allah v. Seiverling, 229 F.3d 220, 225 (3d Cir. 2000) (internal quotations and 

citations omitted). 
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The allegations in Plaintiff’s Second Amended Complaint regarding purported instances 

of retaliation involve Commonwealth Defendants Wetzel and Barnacle, as well as Lane, Armel, 

Tift, Lowden and Graft.  Plaintiff has failed to state a retaliation claim against any of these 

Defendants. 

a. Retaliation Claim Against Wetzel and Barnacle 

Plaintiff first alleges that Wetzel and Barnacle played a role in what he claims was a 

retaliatory transfer to SCI Fayette on October 27, 2015.  (ECF No. 99, ¶¶ 60, 68).  According to 

Plaintiff, the impetus for the retaliatory transfer was a graphic, violent letter he wrote about a 

counselor and a psychology staff member at SCI Coal Township, where he was incarcerated.  Id. 

¶¶ 44-45, 93.  Plaintiff did not mail the letter to those two individuals, but instead mailed it to 

Barnacle in May 2015.  Id. ¶ 45.  Plaintiff alleges that Barnacle “had a hand in the series of 

retaliatory transfers” because he had to approve the transfer orders.  Id. ¶ 92.  Plaintiff then 

alleges “upon information and belief” that Wetzel had to be informed about the transfer.  Id.  ¶ 

94. 

For several reasons, Plaintiff has failed to state a retaliation claim against Wetzel and 

Barnacle.  Initially, Plaintiff has not alleged that he engaged in constitutionally protected conduct 

prior to his transfer to SCI Fayette.  While writing a letter generally may qualify as 

constitutionally protected conduct, writing a graphic, violent letter about two prison staff 

members does not qualify.  See Torres v. Clark, 522 F. App’x 103, 105 (3d Cir. 2013) (holding 

that a prisoner’s letter containing a threat against a correctional officer is not constitutionally 

protected and cannot be relied upon as the basis for a retaliation claim); Brown v. Hannah, 850 F. 

Supp. 2d 471, 479 (M.D. Pa. 2012) (“[Plaintiff’s] retaliation claim fails the first prong, however, 

because he does not establish any basis to show that he had a constitutionally protected right, in 
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the prison setting, to use inappropriate, disrespectful and derogatory language to [the prison 

official].”). 

Even assuming that Plaintiff alleged that he engaged in constitutionally protected conduct 

and suffered an adverse action as a result, he has not sufficiently alleged causation.  First, 

Plaintiff has failed to allege facts indicating that Wetzel and Barnacle had Plaintiff transferred to 

SCI Fayette because of the letter he wrote.  Rather, Plaintiff speculates that Barnacle “had a hand 

in” the transfer because he had to approve it, and “upon information and belief,” Wetzel had to 

be informed about it.  (ECF No. 99, ¶¶ 92, 94).  Moreover, Plaintiff has not alleged, nor can he, 

that there was an unusually suggestive temporal proximity between the letter he wrote and the 

alleged retaliatory transfer.  Plaintiff mailed the letter to Barnacle which he claims was the 

impetus for the retaliatory transfer in May 2015, but he was not transferred to SCI Fayette until 

October 27, 2015.  Id. ¶¶ 45, 68.  A period of five months between the protected conduct and the 

alleged retaliatory action is not unusually suggestive temporal proximity for causation purposes.  

See Burt v. Lane, Civil No. 1:16-CV-1180, 2017 WL 4681807, at *9, *10 (M.D. Pa. Apr. 4, 

2017) (collecting decisions indicating that temporal proximity of 17 days, three weeks, seven 

weeks and between one to three months all were insufficient to establish causation and finding 

that the six-month temporal gap in that case defeated the retaliation claim).   Given the lack of 

any unusually suggestive temporal proximity between the letter that Plaintiff wrote and the 

alleged retaliatory transfer to SCI Fayette, Plaintiff’s retaliation claim against Wetzel and 

Barnacle fails as a matter of law and should be dismissed. 

b. Retaliation Claim Against Lane, Armel, Tift, Lowden and Graft 

Plaintiff next alleges that a number of retaliatory actions were taken against him by 

various staff members after his arrival at SCI Fayette.  According to Plaintiff, some non-

Case 2:16-cv-01233-NBF-LPL   Document 288   Filed 12/28/17   Page 7 of 22



8 

 

defendants initially kept him in solitary confinement despite the fact that he had a panic attack.  

(ECF No. 99, ¶¶ 69-70, 76).  Plaintiff alleges that after he was released from solitary 

confinement, he was segregated and forced to live in a single cell because of his sexuality and 

race.  Id. ¶ 78.   

Plaintiff claims that after he sent a request slip to Lane and a letter to Armel in January 

2016, concerning his inmate separations, he was relocated to different cell blocks and somehow 

the changes “exposed” him as a single cell inmate “for discriminatory homophobic reasons.”  

(ECF No. 99, ¶¶ 95-99, 100-102).  He later allegedly reported to prison staff on March 16, 2016, 

that he saw an inmate from whom he should have been separated, but he received no “further 

instructions.”  Id. ¶¶ 116, 119, 120-21.  Then, on March 19, 2016, Plaintiff claims that two 

inmates approached him in a threatening manner, which caused him to protect himself because 

he alleges that Wetzel, Barnacle, Armel, Lowden and Lane would not do so.  Id. ¶¶ 125-139.  

After that, Plaintiff received a misconduct for fighting and he was placed in the restricted 

housing unit, where he purportedly was housed in a cell next to one of his inmate separations.  

Id. ¶¶ 140, 143, 145. 

Plaintiff then claims that he was told there would be an investigation into his inmate 

separations and he met with Lowden in June 2016, regarding the matter.  (ECF No. 99, ¶¶ 171, 

179-80).  Plaintiff alleges that Lowden met with him “at peak visibility hours” in order to 

provoke “public ridicule” by the other inmates and that resulted in other inmates yelling “rat” at 

him for hours.  Id. ¶¶ 192, 212-14.  Plaintiff also complains that Lowden failed to submit for 

review all of the names of inmates he wanted to be separated from because he ultimately was 

separated from only eight of the sixteen inmates he mentioned.  Id. ¶ 210. 
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Plaintiff additionally makes allegations about the collection of debts and claims that was 

in retaliation for complaining about inmate separations.  (ECF No. 99, ¶¶ 106, 114-15).  In 

addition, Plaintiff alleges that CO Graft gave his mail to another inmate, including a letter from a 

friend who is a lesbian, and that inmate read the letter out loud to others, which caused the 

inmates to shout gay slurs at him.  Id. ¶¶ 152, 157-59, 164.  Plaintiff purportedly told Armel, Tift 

and Lowden about the alleged mail issue.  Id. ¶¶ 168-69.   

 Plaintiff further alleges that at Program Review Committee meeting on June 14, 2016, 

with Armel, Tift, Lowden and a non-defendant licensed psychology agent, he stated that he 

would kill himself if he had to remain in the restricted housing unit, but no psychiatric review 

was conducted following that comment.  (ECF No. 99, ¶¶ 196, 199, 207).  Despite this 

allegation, Plaintiff attached to his Second Amended Complaint a document that summarizes the 

meeting, which does not indicate that Plaintiff made any such statement.  (ECF No. 99-2 at 19).  

Plaintiff alleges that he attempted suicide by hanging, but three corrections officers stopped his 

attempt.  (ECF No. 99, ¶¶ 216-17).  According to Plaintiff, the medical and psychology 

departments were not informed about his alleged suicide attempt.  Id. ¶ 219.  Finally, Plaintiff 

alleges that after his suicide attempt, his property was confiscated and was not returned despite 

the fact that Armel told him the property issue was one for Tift to address.  Id. ¶¶ 218, 221, 227.  

 Plaintiff’s wide-ranging allegations fail to state a retaliation claim against Lane, Armel, 

Tift, Lowden and Graft.  As to the first element of a retaliation claim, it is not completely clear 

what constitutionally protected conduct Plaintiff claims he engaged in.  Assuming that Plaintiff 

alleges the request slip to Lane and the letter to Armel concerning his inmate separations is the 

constitutionally protected conduct upon which he bases his claim, and assuming that he suffered 
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an “adverse action” as a result, Plaintiff has not adequately alleged the causation element of a 

retaliation claim. 

 Plaintiff’s allegations are either conclusory and speculative or, in many instances, they 

fail to identify which Defendant purportedly retaliated against him.  For example, Plaintiff 

complains about being forced to live in a single cell, his placement in the restricted housing unit, 

facing threats from other inmates and the collection of debts, but he does not allege any facts to 

indicate that Lane, Armel, Tift, Lowden or Graft had any role in these matters, let alone that they 

retaliated against him.  See Rode v. Dellarciprete, 845 F.2d 1195, 1207 (3d Cir. 1988) (“A 

defendant in a civil rights action must have personal involvement in the alleged wrongs” to be 

liable.).  Plaintiff also claims without any factual support that Lowden’s investigation of his 

inmate separations was conducted in a manner to provoke “public ridicule” of him and that he 

ultimately was not separated from all inmates he identified.  He makes unsupported allegations 

about the handling of his mail and the withholding of his property based on conjecture and 

speculation.  Plaintiff additionally claims that some of the Defendants did not take seriously his 

alleged statement that he would kill himself, yet an exhibit concerning the meeting in question 

does not reflect that he made the statement.  Moreover, if Plaintiff attempted suicide as he 

alleges, he broadly claims that it was not reported to the medical or psychology departments.  He 

does not allege that Lane, Armel, Tift, Lowden and Graft were aware of the alleged attempt or, if 

they were, that they personally failed to report it.   

Finally, Plaintiff has not alleged, nor can he, that the timing of the events he complains 

about establishes a causal connection between any protected conduct and alleged retaliatory 

action by any of the named Defendants.  See Green v. Coleman, 575 F. App’x 44, 47 (3d Cir. 

2014) (finding that the plaintiff failed to state a retaliation claim where he did not allege any 
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facts concerning the timing of the events in question).  Plaintiff alleges that he sent a request slip 

to Lane and a letter to Armel about his inmate separations in January 2016, but all of the events 

about which he complains occurred between March and June, 2016.  Such a lapse of time does 

not show unusually suggestive temporal proximity for causation purposes.  See Burt, 2017 WL 

4681807, at *9, *10.  In sum, Plaintiff’s retaliation claim against Lane, Armel, Tift, Lowden and 

Graft should be dismissed because he has not alleged facts sufficient to show that he has a 

plausible claim for relief. 

2. Eighth Amendment Sexual Harassment Claim 

Plaintiff alleges that CO Graft sexually harassed him, and Tift, who was Graft’s 

supervisor, also is liable because he was Graft’s “enabler” in the sexual harassment.  (ECF No. 

99, ¶¶ 255, 264-67, 269-272, 274, 276, 284, 285, 297, 302-303, 305). 

The Third Circuit Court of Appeals has not specifically addressed the circumstances 

under which a correctional officer can be held liable for the sexual harassment of an inmate; 

however, other courts have addressed this issue.  “To prevail on a constitutional claim of sexual 

harassment, an inmate must . . . prove, as an objective matter that the alleged abuse or 

harassment caused ‘pain’ and, as a subjective matter, that the officer in question acted with a 

sufficiently culpable state of mind.”  Freitas v. Ault, 109 F.3d 1335, 1338 (8th Cir. 1997). 

Although sexual abuse of a prisoner by a prison official serves no legitimate penological 

purpose, sexual harassment in the absence of contact or touching does not establish an Eighth 

Amendment violation.  See, e.g., Schwenk v. Hartford, 204 F.3d 1187, 1197 (9th Cir. 2000).  

Verbal harassment, including lewd comments, sexual propositioning, and the like, is not 

sufficient to satisfy the objective element of an Eighth Amendment sexual harassment claim.  

See Manon v. Garrison, Civil No. 1:CV-12-0844, 2012 WL 3542328, at *2 (M.D. Pa. Aug. 15, 
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2012).  Rather, physical sexual assault or threats of physical assault is required for the objective 

element to be met.  See Chambliss v. Jones, Civil Action No. 3:14-2435, 2015 WL 328064, at *3 

(M.D. Pa. Jan. 26, 2015).  Additionally, courts have held that isolated instances of inappropriate 

conduct by prison staff do not violate an inmate’s constitutional rights.  See Washington v. 

Gilmore, Civil Action No. 15-1031, 2017 WL  4155371, at *7 (W.D. Pa. Aug. 31, 2017) 

(collecting decisions).  Instead, an inmate can only state an Eighth Amendment claim against a 

correctional officer for sexual harassment by alleging severe or repetitive sexual abuse.  See, 

e.g., Schwenk, 204 F.3d at 1198 (repeated requests for oral sex and attempted rape of inmate by 

prison guard may establish Eighth Amendment claim); United States v. Walsh, 194 F.3d 37, 49 

(2d Cir. 1999) (corrections officer who repeatedly steps on inmate’s penis to wantonly inflict 

pain violates inmate’s right to be free of cruel and unusual punishment); Berry v. Oswalt, 143 

F.3d 1127, 1133 (8th Cir. 1998) (rape and harassment of inmate, including propositions, sexual 

comments, and attempts to perform non-routine pat-downs violated inmate’s Eighth Amendment 

right to be free from cruel and unusual punishment). 

Here, Plaintiff alleges that on June 15, 2016, CO Graft called him a faggot and said, 

“show me that ass.”  (ECF No. 99, ¶¶ 254-55).  CO Graft told Plaintiff to pull down his boxer 

shorts, and Plaintiff eventually did so because he needed his property back which he claims Graft 

withheld from him.  Id. ¶¶ 264-67.  On June 22, 2016, CO Graft allegedly told Plaintiff to strip 

and said if Plaintiff refused, he would make his “faggot-life” miserable and keep his mail.  Id. ¶¶ 

269-272.  On June 29, 2016, when Plaintiff complained that CO Graft purportedly took his 

commissary order, Graft yelled, “You didn’t put in an order, faggot.”  Id. ¶¶ 274, 276, 284.  

While Plaintiff’s claim of sexual harassment against CO Graft was being investigated in early 

July 2016, Graft was precluded from interacting with him, but Plaintiff claims that Graft grabbed 
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his own genitals, pointed at Plaintiff and taunted him.  Id.  ¶¶ 294-97.  Then, on July 6, 2016, CO 

Graft allegedly made an announcement over the intercom describing Plaintiff’s criminal record, 

which prompted the other inmates on his pod to yell gay slurs at Plaintiff.  Id. ¶¶ 302-303, 305.       

While these allegations may indicate that CO Graft made offensive comments to Plaintiff 

or acted inappropriately, the allegations do not involve any sexual contact between Plaintiff and 

CO Graft.  In view of the authority cited above, CO Graft’s purported inappropriate behavior and 

offensive comments do not amount to a constitutional violation.  See Washington, 2017 WL 

4155371 at *7-*8 (citing decisions for the proposition that verbal sexual harassment without 

accompanying physical contact is insufficient to state an Eighth Amendment claim).  Absent 

allegations of direct physical contact or threats of physical assault, Plaintiff’s claim of sexual 

harassment against CO Graft does not state a constitutional violation and should be dismissed. 

Likewise, Plaintiff has failed to state a sexual harassment claim against Tift, who was CO 

Graft’s supervisor.  “A defendant in a civil rights action must have personal involvement in the 

alleged wrongs; liability cannot be predicated solely on the operation of respondeat superior.” 

Rode, 845 F.2d at 1207.  A plaintiff must aver this personal involvement through allegations of 

personal direction or of actual knowledge and acquiescence.  Id.  These allegations “must be 

made with appropriate particularity.”  Id.; see also Iqbal, 556 U.S. at 676 (“Because vicarious 

liability is inapplicable to . . . § 1983 suits, a plaintiff must plead that each Government-official 

defendant, through the official’s own individual actions, has violated the Constitution.”).  In that 

regard, “the connection between the supervisor’s directions and the constitutional deprivation 

must be sufficient to demonstrate a plausible nexus or affirmative link between the [directions] 

and the specific deprivation of constitutional rights at issue.”  Santiago v. Warminster Twp., 629 

F. 3d 121, 130 (3d Cir. 2010) (internal quotations and citation omitted).   
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Here, Plaintiff alleges that Tift “enabled” CO Graft’s sexual harassment of Plaintiff.  

(ECF No. 99, ¶ 285).  Even if Plaintiff had stated a claim against CO Graft for sexual 

harassment, which he has not, the allegation that Tift enabled the alleged sexual harassment is 

insufficient to state an Eighth Amendment claim.  There are no allegations that Tift personally 

directed, knew or acquiesced in CO Graft’s alleged sexual harassment of Plaintiff.  Therefore, 

Plaintiff’s sexual harassment claim against Tift should be dismissed.     

3. Eighth Amendment Conditions of Confinement Claim 

Affording Plaintiff’s Second Amended Complaint the liberal reading required of pro se 

pleadings, the Court construes the allegations in ¶¶ 412-467 as Plaintiff’s attempt to allege an 

Eighth Amendment conditions of confinement claim against Tift.  Plaintiff makes a number of 

allegations that Tift took certain actions, or ordered others to do so, which were unfavorable to 

Plaintiff or resulted in him being treated unfairly.  First, Plaintiff alleges that Tift had someone 

confiscate a letter he wrote to Barnacle concerning his inmate separations, and then either 

destroyed the letter or retained it for himself, yet Tift ordered the mailroom staff to manipulate 

inmate postage receipts so that Plaintiff would be deceived into believing the letter was mailed.  

(ECF No. 99, ¶¶ 416-18, 420-21).  Plaintiff also alleges that Tift refused to file an incident report 

when CO Graft violated a no-contact order, he attempted to make Plaintiff’s alleged suicide 

attempt “disappear,” and he attempted to make CO Graft’s alleged sexual harassment of Plaintiff 

“disappear.”  Id. ¶¶ 432, 458, 459.  In addition, Tift purportedly ordered Lowden to decrease the 

number of Plaintiff’s inmate separations, he ordered someone to search Plaintiff’s legal 

documents outside of Plaintiff’s presence and destroy them, and he gave CO Graft the key to an 

area where inmate property was stored, thereby permitting Graft to destroy Plaintiff’s television.  

Id. ¶¶ 461, 463-64, 465-66.     
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The Eighth Amendment imposes a duty on prison officials to provide “humane 

conditions of confinement; prison officials must ensure that inmates receive adequate food, 

clothing, shelter, and medical care, and must take reasonable measures to guarantee the safety of 

the inmates.”  Farmer v. Brennan, 511 U.S. 825, 832 (1994) (internal quotations and citations 

omitted).  To state a viable Eighth Amendment claim, a plaintiff must (1) allege an “objectively, 

sufficiently serious” deprivation and (2) that the prison official acted with a “sufficiently 

culpable” state of mind.  Beers–Capitol v. Whetzel, 256 F.3d 120, 125 (3d Cir. 2001) (quoting 

Farmer, 511 U.S. at 834)).  To satisfy the first prong, the condition of confinement at issue must 

deprive the prisoner of the minimum of civilized life’s basic necessities, i.e., adequate food, 

clothing, shelter, medical care and security.  See Farmer, 511 U.S. at 832; Tillery v. Owens, 907 

F.2d 418, 426 (3d Cir. 1990).  As to the second prong, the required state of mind is “‘deliberate 

indifference’ to inmate health or safety[,]” which requires actual knowledge or awareness of the 

excessive risk to the prisoner.  Beers-Capital, 256 F.3d at 125.  

Plaintiff has not alleged facts indicating that he was denied life’s basic necessities such as 

food, clothing, shelter and exercise, let alone that Tift acted with deliberate indifference to his 

health or safety.  Rather, Plaintiff has made numerous unsupported allegations suggesting that 

Tift took actions which were adverse to him, or ordered others to do the same.  Plaintiff’s bare 

assertions are wholly insufficient to show that he has a plausible Eighth Amendment conditions 

of confinement claim against Tift, thus that claim should be dismissed. 

4. Eighth Amendment Denial of Medical Care Claim 

The Eighth Amendment proscription against cruel and unusual punishment requires that 

prison officials provide inmates with adequate medical care.  Estelle v. Gamble, 429 U.S. 97, 

103-05 (1976).  To state a claim for denial of medical care, an inmate must allege (1) a serious 
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medical need4 and (2) acts or omissions by prison officials that indicate deliberate indifference to 

that need.  See id. at 106; Rouse v. Plantier, 182 F.3d 192, 197 (3d Cir. 1999).  A prison official 

may manifest deliberate indifference by “intentionally denying or delaying access to medical 

care or intentionally interfering with the treatment once prescribed.”  Estelle, 429 U.S. at 104-05.  

It is important to note that when a prisoner is being treated by medical professionals, non-

medical prison officials cannot be deliberately indifferent for failing to intervene in the medical 

treatment.  See Durmer v. O’Carroll, 991 F.2d 64, 69 (3d Cir. 1993) (holding that the Warden 

and the Commissioner for Corrections could not be considered deliberately indifferent to 

prisoner’s medical needs because they failed to respond to his medical complaints, where he 

already was being treated by the prison doctor).  The only exception that exists is where a non-

medical prison official has reason to believe, or actual knowledge, that prison physicians or their 

assistants are mistreating or failing to treat a prisoner.  Spruill v. Gillis, 372 F.3d 218, 236 (3d 

Cir. 2004). 

In this case, Plaintiff was under the care of Dr. Saavedra at SCI Fayette.  See ECF No. 

99, ¶ 12.  In the body of his Second Amended Complaint, Plaintiff claims that Dr. Saavedra 

violated his Eighth Amendment rights because he was deliberately indifferent to his serious 

medical needs.  See id. ¶¶ 331-411.  As discussed, Dr. Saavedra previously was dismissed as a 

defendant in this case.  See supra, n.1.   

In addition to the Eighth Amendment denial of medical care claim against Dr. Saavedra 

which was dismissed, Plaintiff lists under the causes of action section at the end of his Second 

                                                           
4  A medical need is “serious” if it is “one that has been diagnosed by a physician as requiring 

treatment or one that is so obvious that a lay person would easily recognize the necessity for a doctor’s 

attention.”  Monmouth County Corr. Inst. Inmates v. Lanzaro, 834 F.2d 326, 347 (3d Cir. 1987). 
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Amended Complaint, “Willingly, Intentionally and with Malice, Violations of the Eighth 

Amendment and with Deliberate Indifference Despite a Serious Medical Need and Adverse 

Determinations against all Defendants.”  See ECF No. 99, ¶ 511.  To the extent that Plaintiff 

purports to state a claim against the Commonwealth Defendants for denial of medical care, his 

claim should be dismissed.   As stated, Plaintiff was being treated by Dr. Saavedra while 

incarcerated at SCI Fayette, thus the Commonwealth Defendants cannot be deliberately 

indifferent for failing to intervene in the medical treatment.  Moreover, Plaintiff avers no facts to 

suggest that any of the Commonwealth Defendants knew or had reason to believe that Plaintiff 

was being mistreated by Dr. Saavedra regarding any aspect of his medical or psychological care.   

5. Fourteenth Amendment Due Process Claim 

As to the alleged due process violation, Plaintiff claims that Grievance Coordinator 

House sabotaged the grievance procedure process to benefit prison personnel who Plaintiff 

named in his grievances.  (ECF No. 99, ¶¶ 468-69).  Plaintiff also alleges that Lane failed to 

abide by DOC policies relative to his grievances, he failed to properly investigate Plaintiff’s 

grievances and “stalled” his due process rights, and he worked with House to “defraud” the 

grievance procedure process.  Id. ¶¶ 481, 484, 488, 489.  Other than broadly claiming that House 

and Lane violated his due process rights vis-à-vis the grievance procedure process, Plaintiff does 

not provide any factual support for his claims against them.  

“A prisoner’s due process rights are violated when he is deprived of a legally cognizable 

liberty interest, which occurs when the prison ‘imposes atypical and significant hardship on the 

inmate in relation to the ordinary incidents of prison life.’”  Coulston v. Glunt, 665 F. App’x 128, 

130 (3d Cir. 2016) (quoting Sandin v. Conner, 515 U.S. 472, 484 (1995)).  In this case, Plaintiff 

has failed to assert a constitutionally protected liberty interest because “[a]ccess to prison 

Case 2:16-cv-01233-NBF-LPL   Document 288   Filed 12/28/17   Page 17 of 22



18 

 

grievance procedures is not a constitutionally-mandated right.”  Williams v. Armstrong, 566 F. 

App’x 106, 109 (3d Cir. 2014) (citing Massey v. Helman, 259 F.3d 641, 647 (7th Cir. 2001) 

(collecting cases and stating that “[t]he courts of appeals that have confronted the issue are in 

agreement that the existence of a prison grievance procedure confers no liberty interest on a 

prisoner.”); Hoover v. Watson, 886 F. Supp. 410, 418 (D. Del. 1995), aff'd, 74 F.3d 1226 (3d 

Cir. 1995) (if a state elects to provide a grievance process, violations of its procedures do not 

give rise to a § 1983 claim)). Therefore, Plaintiff’s allegations that House and Lane improperly 

handled his grievances fail to state a plausible Fourteenth Amendment due process claim and the 

claim should be dismissed. 

6. Fourteenth Amendment Equal Protection Claim 

Although Plaintiff’s Second Amended Complaint is devoid of factual allegations 

pertaining to an equal protection claim, he lists under the causes of actions section at the end of 

his pleading, “Deprivation of Fourteenth Amendment Right to Enjoy Equal Protection against all 

Defendants.”  See ECF No. 99, ¶ 512.  Plaintiff simply states that this purported claim relates to 

his placement in solitary confinement “due to institutional retaliation tactics and measures and 

forms and campaigns of harassment against [him]” by the Defendants.  Id.  

“The Equal Protection Clause of the Fourteenth Amendment commands that no State 

shall ‘deny to any person within its jurisdiction the equal protection of the laws,’ which is 

essentially a direction that all persons similarly situated should be treated alike.”  City of 

Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985) (citing Plyler v. Doe, 457 U.S. 202, 

216 (1982)).  To state a claim under the Equal Protection Clause, a plaintiff must allege that he is 

a member of a suspect class and he was treated differently from similarly situated inmates.  See 

Cleburne, 473 U.S. at 439-442.  Plaintiff’s equal protection claim does not implicate a suspect 
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class, as prisoners are not a suspect class.  Abdul-Akbar v. McKelvie, 239 F.3d 307, 317 (3d Cir. 

2001).  Nor does Plaintiff’s equal protection claim implicate a fundamental right, e.g., rights 

which implicate a fundamental human interest, such as the right to vote, the right of association, 

the right of access to the courts or any rights of privacy.  See Village of Belle Terre v. Boraas, 

416 U.S. 1, 7 (1974) (citations omitted) (fundamental rights guaranteed by the Constitution 

include voting, the right of association, the right of access to the courts or any rights of privacy). 

If a plaintiff does not claim membership in a protected class or interference with a 

fundamental right, he must allege arbitrary and intentional discrimination in order to state an 

equal protection claim.  See Village of Willowbrook v. Olech, 528 U.S. 562, 564 (2000).  In that 

instance, a plaintiff must state facts showing that: “(1) the defendant treated him differently from 

others similarly situated, (2) the defendant did so intentionally, and (3) there was no rational 

basis for the difference in treatment.”  Hill v. Borough of Kutztown, 455 F.3d 225, 239 (3d Cir. 

2006). 

In this case, Plaintiff has not alleged that he was treated differently from anyone else.  In 

particular, Plaintiff has failed to identify any similarly situated inmates who were treated 

differently by the Commonwealth Defendants.  Rather, Plaintiff only alleges how he was treated, 

and those allegations all relate to his other claims, which already have been addressed.  Absent 

allegations describing how he was treated differently from other similarly situated inmates, 

Plaintiff has failed to plead a facially plausible equal protection claim, and it should be 

dismissed. 

7. Deprivation of Personal Property Claim 

Plaintiff lists under the causes of action section at the end of his Second Amended 

Complaint, “Deprivation of Fifth Amendment Right of Personal Property Improperly Seized and 
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Not Returned against Defendants Lane, Armel, Barnacle and Tift.”  See ECF No. 99, ¶¶ 507-

508.  Plaintiff generally refers to his belief that personnel in the business office at SCI Fayette 

improperly debited his inmate account to pay court costs and that Tift confiscated a piece of his 

outgoing mail.  See id.  To the extent that Plaintiff alleges that these actions were retaliatory,5 he 

has failed to state a retaliation claim for the reasons previously discussed.  See supra, Part 

II.C.1.b at 9-11.   

Finally, to the extent that Plaintiff attempts to state a due process claim based on an 

alleged failure to return his property, he is unable to do so.  “A prisoner’s due process claim 

based on a state actor’s unauthorized deprivation of property is not actionable under § 1983 

unless no adequate post-deprivation remedy is available.”  Mattis v. Dohman, 260 F. App’x 458, 

461 (3d Cir. 2008) (citing Hudson v. Palmer, 468 U.S. 517, 533 (1984)).  The Pennsylvania state 

prison system has an internal grievance process; thus, prisoners have a meaningful post-

deprivation remedy regarding the claimed loss of property available to them in the form of this 

grievance process.  Mattis, 260 F. App’x at 461 (citing Hudson, 468 U.S. at 533 (“[A]n 

unauthorized intentional deprivation of property by a state employee does not constitute a 

violation of the procedural requirements of the Due Process Clause of the Fourteenth 

Amendment if a meaningful post deprivation remedy for the loss is available.”).  In addition, the 

availability of a tort suit in state court provides an adequate post-deprivation remedy to satisfy 

                                                           
5  Plaintiff’s allegation that his inmate account was improperly debited to pay court costs appears to 

relate to his retaliation claim.  See ECF No. 99, ¶ 507 (referencing Exhibits J and K attached to the 

Second Amended Complaint, which pertain to the payment of court costs and his inmate account and 

describing the situation as “an institutional act of retaliation for complaining”).   
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due process requirements under Hudson.6  Mattis, 260 F. App’x at 461.  Accordingly, if Plaintiff 

believes he has been deprived of any of his personal property, he may assert a claim via the 

DOC’s grievance system, and he also may assert a loss of property claim in a Pennsylvania state 

court.  See Simpson v. Black, Civil Action No. 2:16-cv-00160, 2016 WL 8677235, at *9 (W.D. 

Pa. Mar. 25, 2016).  Since both of these remedies are available to Plaintiff, he has failed to state a 

plausible claim for improper deprivation of personal property.  Therefore, the Court recommends 

that Plaintiff’s deprivation of property claim be dismissed. 

D. Curative Amendment 

The Court must allow amendment by the plaintiff in civil rights cases brought under § 

1983 before dismissing pursuant to Rule 12(b)(6), irrespective of whether it is requested, unless 

doing so would be “inequitable or futile.”  Fletcher-Harlee Corp. v. Pote Concrete Contractors, 

Inc., 482 F.3d 247, 251 (3d Cir. 2007); see also Alston v. Parker, 363 F.3d 229, 235 (3d Cir. 

2004) (where a complaint is vulnerable to dismissal pursuant to Rule 12(b)(6), the district court 

must offer the opportunity to amend unless it would be inequitable or futile).  Though cognizant 

of these holdings, the Court finds, for the reasons discussed herein, that allowing Plaintiff to 

amend his Second Amended Complaint would be futile as to all the claims for which dismissal is 

recommended.  Accordingly, the Court recommends that Plaintiff’s Second Amended Complaint 

be dismissed in its entirety with prejudice. 

 

 

                                                           
6  Plaintiff alleges that his claim against Tift for confiscating a piece of his outgoing mail is a tort 

claim.  See ECF No. 99, ¶ 508.  To the extent that Plaintiff’s claim sounds in tort, it should be dismissed 

for the reasons discussed herein. 
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III. CONCLUSION 

For the reasons set forth above, it is respectfully recommended that the Commonwealth 

Defendants’ Motion to Dismiss Plaintiff’s Second Amended Complaint (ECF No. 146) be 

granted and that Plaintiff’s Second Amended Complaint be dismissed in its entirety with 

prejudice. 

In accordance with the applicable provisions of the Magistrate Judges Act, 28 U.S.C. § 

636(b)(1)(B) & (C), and Rule 72.D.2 of the Local Rules of Court, Plaintiff shall have fourteen 

(14) days from the date of the service of this report and recommendation to file written 

objections thereto.  Plaintiff’s failure to file timely objections will constitute a waiver of his 

appellate rights.  

Dated:  December 28, 2017. 

_________________________ 

Lisa Pupo Lenihan 

United States Magistrate Judge 

 

 

 

 

 

cc:   Mark-Alonzo Williams 

        FL - 2923  

        SCI Forest 

        P.O. Box 945 

        Marienville, PA  16239 

         

        Counsel of record 
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