
1 

 

IN THE UNITED STATES DISTRICT COURT 

 FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

KENNETH ARNOLD, 

 

 Plaintiff, 

 

                 v. 

 

SUPERINTENDENT R. GILMORE, et 

al., 

 

 Defendants.      

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

Civil Action No. 2: 16-cv-1299 

 

 

United States District Judge 

 Nora Barry Fischer 

 

 

United States Magistrate Judge 

Cynthia Reed Eddy 

REPORT AND RECOMMENDATION 

 

 I. RECOMMENDATION 

 

 For the reasons that follow, it is respectfully recommended that the Amended Motion to 

Dismiss  For Failure to State a Claim filed by Defendants be granted in part and denied in part. 

(ECF No. 32).  

 II. REPORT  

 Plaintiff Kenneth Arnold (“Plaintiff” or “Arnold”) is a state prisoner in the custody of the 

Pennsylvania Department of Corrections currently incarcerated at the State Correctional 

Institution at Forest (“SCI-Forest”). The events giving rise to this lawsuit occurred while Plaintiff 

was incarcerated at SCI-Greene.  Plaintiff brings suit pursuant to 42 U.S.C. § 1983 and alleges 

that (i) defendants Gilmore, Grego, Gray, Johnson, and John Doe violated his federal 

constitutional rights under the Eighth Amendment to the United States Constitution and (ii) 

defendants Gilmore, Kerns-Barr, Shawley, and Johnson violated his due process rights under the 

Fourteenth Amendment.   

 Defendants filed the instant motion to dismiss ( ECF No. 32), to which Plaintiff 

responded in opposition. (ECF No. 39).  The motion is now ripe for review.   
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 A. Factual Background  

 The following allegations are included in Plaintiff’s Amended Complaint and are 

accepted as true and all reasonable inferences are drawn in a light most favorable to Plaintiff.  

Phillips v. Cnty of Allegheny, 515 F.3d 224, 231 (3d Cir. 2008).  

 According to the Amended Complaint, on June 10, 2014, Defendant Grego prepared a 

written report in which he stated that “[Arnold] is in danger by/from some persons in the facility 

and cannot be protected by alternative measures.”  Amended Complaint, at ¶ 14.  However, 

despite Grego’s report, ten days later Plaintiff was released to general population. On September 

20, 2014, while in general population, Plaintiff was injured when fellow inmate, Lamar 

Stansbury, assaulted and stabbed him during two separate altercations. Plaintiff further alleges 

that, on that same day, Stansbury attempted to assault him a third time, but correction officers 

intervened and prevented a third attack from occurring.   As a result of his injuries, Arnold 

received treatment for seven stab wounds, including one to his head that required stitches.  

 Following the altercation with Stansbury, Defendant Johnson filed a misconduct report 

against Plaintiff charging him with assault, fighting, engaging in authorized group activity, 

refusing to obey an order, and possession of a contraband weapon.  Plaintiff alleges, through his 

Amended Complaint, that this misconduct report is false.  After a disciplinary hearing, Plaintiff 

was found guilty of assault, engaging in unauthorized group activity, refusing to obey an order, 

and possession of contraband weapon.  He was sanctioned to 300 days in disciplinary custody, 

effective September 20, 2014.  
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 B. Standard of Review 

 The applicable inquiry under Federal Rule of Civil Procedure 12(b)(6) is well settled.  

Under Federal Rule of Civil Procedure 8, a complaint must contain a “short and plain statement 

of the claim showing that the pleader is entitled to relief.” Fed.R.Civ.P. 8(a)(2). Federal Rule of 

Civil Procedure 12(b)(6) provides that a complaint may be dismissed for “failure to state a claim 

upon which relief can be granted.” Fed.R.Civ.P. 12(b)(6). “To survive a motion to dismiss, a 

complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to relief that is 

plausible on its face.’ ” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 570 (2007)).  A complaint that merely alleges entitlement to relief, 

without alleging facts that show entitlement, must be dismissed. See Fowler v. UPMC Shadyside, 

578 F.3d 203, 211 (3d Cir. 2009). This “ ‘does not impose a probability requirement at the 

pleading stage,’ but instead ‘simply calls for enough facts to raise a reasonable expectation that 

discovery will reveal evidence of’ the necessary elements.” Phillips v. Cnty. of Allegheny, 515 

F.3d 224, 234 (3d Cir. 2008) (quoting Twombly, 550 U.S. at 556). Nevertheless, the court need 

not accept as true “unsupported conclusions and unwarranted inferences,” Doug Grant, Inc. v. 

Great Bay Casino Corp., 232 F.3d 173, 183–84 (3d Cir. 2000), or the plaintiff's “bald assertions” 

or “legal conclusions,” Morse v. Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d Cir. 1997). 

 When considering a Rule 12(b)(6) motion, the court's role is limited to determining 

whether a plaintiff is entitled to offer evidence in support of his claims. See Scheuer v. Rhodes, 

416 U.S. 232, 236 (1974). The court does not consider whether a plaintiff will ultimately prevail. 

See id. A defendant bears the burden of establishing that a plaintiff's complaint fails to state a 

claim. See Gould Elecs. v. United States, 220 F.3d 169, 178 (3d Cir. 2000).  
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 C. Discussion  

  1.  Eighth Amendment Claims – Failure to Protect  

 In the most general sense, a prison official violates the Eighth Amendment when the 

following two elements are established: (1) the inmate alleges an objectively serious deprivation 

by a prison official of food, clothing, shelter, medical care, or safety; and (2) the prison official 

acted with a sufficiently culpable state of mind to deprive the inmate of his right to food, 

clothing, shelter, medical care, or safety. Of particular relevance to this case, the United States 

Supreme Court has addressed these two general elements as they apply to the failure to protect 

from assault by other inmates.  Framer v. Brennan, 511 U.S. 825, 832 (1994).  The Eighth 

Amendment also imposes a duty on prison officials to “ ‘ take reasonable measures to guarantee 

the safety of the inmates.’” Id. (quoting Hudson v. Palmer, 468 U.S. 517, 526-27 (1984)).  

Despite this general requirement to protect inmates, “not . . . every injury suffered by one 

prisoner at the hands of another . . . translates into constitutional liability for prison officials 

responsible for the victim’s safety”  Id. at 834. 

 To state a cognizable failure to protect claim under § 1983, the inmate must demonstrate 

that two conditions are met.  First, for a claim “based on failure to prevent harm, the inmate must 

show that he is incarcerated under conditions posing a substantial risk of harm.”  Id. (citing 

Helling v. McKinney, 509 U.S. 25, 35 (1993)).  Second, the inmate must show that prison 

officials acted with deliberate indifference to the safety of the inmate.  The test for deliberate 

indifference is twofold:  To act with deliberate indifference, “the official must both be aware of 

facts from which the inference could be drawn that a substantial risk of serious harm exists, and  

he must also draw the inference.”  Farmer, 511 U.S. at 837.  With these standards in mind, the 

Court will now examine plaintiff’s failure to protect claim. 
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 a. Substantial Risk of Serious Harm 

 The Court  finds that Plaintiff has satisfied the first prong of the inquiry.  In the Amended 

Complaint, he alleges that he was the victim of two violent attacks by another inmate that 

resulted in seven stab wounds, including one to his head that required stitches.  The allegations 

of the Amended Complaint sufficiently plead that Plaintiff was put at substantial risk of serious 

harm. 

 b. Deliberate Indifference 

 Defendants argue that Plaintiff does not satisfy the deliberate indifference prong because 

he has failed to show particularized knowledge by the Defendants that there was a risk to 

Plaintiff.  However, the United States Supreme Court held in Farmer that an inmate could 

demonstrate deliberate indifference not only by showing that prison officials failed to respond to 

a particularized threat to the complaining plaintiff, but also “by showing that a substantial risk of 

inmate attacks was longstanding, pervasive, well-documented, or expressly noted by prison 

officials in the past, and the circumstances suggest that the defendant-official being sued had 

been exposed to information concerning the risk.”  Farmer, 511 U.S. at 842. 

 Construed in the light most favorable to Plaintiff, the Court recommends that the 

allegations against Defendants be allowed to continue beyond the defendants’ motion to 

dismiss.   Discovery  may well reveal that the alleged conduct of each of the Defendants does not 

give rise to a deliberate indifference claim, but at this early stage of litigation, the allegations of the 

Amended Complaint must be accepted as true and all reasonable inferences must be drawn in 

Plaintiff’s favor.  The Court finds that Plaintiff has alleged enough to create plausible deliberate 

indifference claims against the Defendants and, thus, recommends that these claims be allowed to 

continue beyond the Defendants’ motions to dismiss. 
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The Court acknowledges that Defendants argue that the Amended Complaint does not 

contain sufficient allegations to demonstrate that either  Superintendent Gilmore or Lieutenant 

Grego had sufficient personal knowledge to be found liable under § 1983.  However, the Amended 

Complaint  alleges that Lieutenant Grego wrote a report in June 2014 stating that Plaintiff was in 

danger from persons in the facility and could not be protected by alternative measures.  Only ten 

days after this report, Plaintiff was released to general population and then was involved in an 

altercation with Stansbury in September 2014. At this early stage of the litigation, the record does 

not reflect the “danger” Lieutenant Grego had in mind when he wrote the report, nor is it known 

the part, if any, that either Superintendent Gilmore or Lieutenant Grego had in the  release of 

Plaintiff to general population.  Therefore,  Defendants request for these two defendants to be 

dismissed should be denied. 

2. Fourteenth Amendment  Claims - Due Process 

Defendants next argue that any due process claims brought by Plaintiff should be 

dismissed.  This argument is well taken. 

Plaintiff contends that Defendant Johnson issued a false misconduct and that the Hearing 

Examiner, L.S. Kerns-Barr, found Plaintiff guilty of false misconduct.  He also contends that 

Defendants Gilmore and Shawley failed to address issues complained of in his grievances and 

appeals. 

First, it must be noted that the filing of a misconduct, even if later proven to be false, is not 

a constitutional violation so long as the inmate is provided with due process. Smith v. Mensinger, 

293 F.3d 641, 653-54 (3d Cir. 2002) (“so long as certain procedural requirements are satisfied, 

mere allegations of falsified evidence or misconduct reports, without more, are not enough. . . .”).  

In this case, it is clear from Plaintiff’s allegations that he was properly notified of the charges 

associated with the misconduct and was afforded a hearing.  In addition, Plaintiff availed himself 
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of the opportunity to appeal the hearing examiner’s decision regarding the misconduct.  Thus, 

Plaintiff was provided with all due process to which he was entitled.  As a result, Plaintiff’s claim 

that Defendant Johnson wrote a false misconduct report fails to state a cognizable claim under the 

Fourteenth Amendment’s Due Process Clause. 

Furthermore, Plaintiff’s allegations against the Hearing Examiner Kerrs-Barr do not 

implicate a violation of a constitutional liberty interest under the Fourteenth Amendment.  Plaintiff 

claims that the Hearing Examiner found him guilty on the false misconduct without viewing all the 

evidence.  In Sandin v. Conner, 515 U.S. 472, 484 (1995), the United States Supreme Court held 

that a prisoner’s state created liberty interest is limited to those situations that impose an “atypical 

and significant hardship on the inmate in relation to the ordinary incidents of prison life.”  In 

Sandin, the Supreme Court considered the question of whether segregated confinement implicated 

a constitutional liberty interest and concluded that “discipline in segregated confinement did not 

present the type of atypical, significant deprivation in which a State might conceivably create a 

liberty interest.” 515 U.S. at 486.  See also Griffin v. Vaughn, 112 F.3d 703 (3d Cir. 1997) 

(placement of a prisoner in administrative custody for a period of 15 months did not impose 

atypical and significant hardship on prisoner and, thus, did not deprive due process rights).    

Here, as a result of the finding of guilt on the misconduct, Plaintiff was sent to Disciplinary 

Custody for 300 days.  This is not the type of atypical and significant hardship that triggers due 

process protection.  

Finally, the Amended Complaint alleges that the involvement of Defendants Gilmore and 

Shawley stems from their reviewing and responding to  (or failing to respond to) Plaintiff’s 

grievances and appeals.  As Defendants correctly argue, this kind of involvement is insufficient to 

establish liability in a § 1983 action.  See Simonton v. Tennis, 437 F. App’x 60, 62 (3d Cir. 2011) 

(“[A] prison official’s secondary review of an inmates grievance or appeal is not sufficient to 
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demonstrate the personal involvement required to establish the deprivation of a constitutional 

right.); Brooks v. Beard, 167 F. App’x 923, 925 (3d Cir. 2006) (holding that a state prisoner’s 

allegations that prison officials and administrators responded inappropriately, or failed to respond 

to a prison grievance, did not establish that the officials and administrators were involved in the 

underlying allegedly unconstitutional conduct.).   

For these reasons, it is recommended that Plaintiff’s due process claims be dismissed. 

III. CONCLUSION 

 In accordance with the foregoing, it is respectfully recommended that the Amended  

Motion to Dismiss filed by Defendants be granted in part and denied in part.  It is recommended 

that the motion be granted as to Plaintiff’s due process claims, but denied as to Plaintiff’s failure 

to protect claims. 

 Any party is permitted to file Objections to this Report and Recommendation to the 

assigned United States District Judge.  In accordance with 28 U.S.C. § 636(b), Fed.R.Civ.P. 6(d) 

and 72(b)(2), and LCvR 72.D.2, Plaintiff, because he is a non-electronically registered party, 

may file objections to this Report and Recommendation by July 13, 2017, and Defendants, 

because they are electronically registered parties, may file objections by July  10, 2017.  The 

parties are cautioned that failure to file Objections within this timeframe “will waive the right to 

appeal.” Brightwell v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir. 2011).                                                                    

        s/ Cynthia Reed Eddy   

        Cynthia Reed Eddy 

        United States Magistrate Judge 

 

 

Dated:  June 23, 2017 
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cc:  KENNETH ARNOLD  

 GN-7646  

 SCI Forest  

 Post Office Box 945  

 Marienville, PA 16239 

 (via U.S. First Class Mail) 

 

 John P. Senich , Jr.  

 PA Office of Attorney General 

 (via ECF electronic notification) 
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