
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

MARK CHAPPELL, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 
) 

ROBERT GILMORE, MARK ) 
DIALESANDRO,JUBULANI ) 
SIBANDA, and MICHAEL ANDERSON,) 

) 
) 

Defendants. ) 

Civil Action No. 16-1317 

District Judge David S. Cercone 
Chief Magistrate Judge Maureen P. Kelly 

ECF Nos. 44 and 50 

REPORT AND RECOMMENDATION 

I. RECOMMENDATION 

It is respectfully recommended that Plaintiffs Motion for Summary Judgment, ECF No. 

44, be denied, and the Commonwealth Defendants' Motion for Summary Judgment, ECF No. 50, 

be granted. 

II. REPORT 

A. Procedural and Factual Background 

Plaintiff Mark Chappell ("Plaintiff') commenced this prose civil rights action against 

Robert Gilmore, the Superintendent of the State Correctional Institution at Greene ("SCI-

Greene"); Mark DiAlesandro, the Deputy Superintendent of SCI-Greene; Jabulani Sibanda 

(identified as "Jubulani" Sibanda in the Complaint), the Facility Chaplain Program Director at· 

SCI-Greene; (collectively the "Commonwealth Defendants") and Michael Anderson, a former 

Nation oflslam ("NOI") chaplain at SCI-Greene who worked as an independent contractor. 1 

1 Defendant Michael Anderson failed to answer or otherwise respond to the Complaint and therefore default was entered 
against him on August 3, 2017. 
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In the Complaint, Plaintiff sets forth his "Legal Claims" in five paragraphs. The claims 

are not separately identified by specific counts. ECF No. 6 ~~ 41-45. Plaintiff alleges that 

Defendants violated his constitutional rights by unlaWfully excluding him from attending NOI 

religious services because he failed to change his designated religious preference to.NOI, when 

his exclusion was in retaliation for filing and pursuing grievances. He also alleges a "campaign of 

retaliation." Id. 

The material factual allegations set forth below are undisputed unless otherwise 

indicated. Relevant to this case are the Pennsylvania Department of Corrections policies 

and procedures regarding Religious Activities set forth in DC-ADM 819. ECF No. 53-1 

(DC-ADM 819, effective Mar. 29, 2013). Section l.A.2 of DC-ADM 819 expressly 

provides: 

An inmate may designate his/her religious preference upon intake and may 
request to change his/her religious preference once every six months by signing 
an Inmate Request to Change Religious Preference Form (Attachment 1-A) 
in the presence of his/her Facility Chaplaincy Program Director (FCPD). Noting a 
religious preference on this form is for self-identification purpose~ only and does 
notbind the Department to accommodate any religious belief or practice, other · 
than respecting the inmate's right to believe as he/she chooses. The FCPD will 
forward the completed Inmate Request to Change Religious Preference Form 
to the Inmate Records Office. Inmate Records will note changes in religious 
preference in the mainframe within 30 calendar days of submission. Religious 
accommodations and participation by inmates in primary religious gatherings and 
activities may be limited to those inmates who are formally registered as . 
identifying with that respective religion and who have demonstrated a sincerely 
held religious belief. 

ECF No. 53-1 at 2. 
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In contrast, with respect to certain specific religious practices, the directive in DC-ADM 

8_19 provides that "only those inmates who have designated their religious preferences and who 

are recommended for participation in" a "religious activity or practi~e" that "pertains specifically 

to a particular belief' and who are "recommended for participation in said religious activity by the 

faith group leader will be included." Id. at §1.A.9. Consistent with DC-ADM 819, SCI-Greene 

elected to use a '"callout" system to "summon inmates for scheduled religious activities." Id. at § 

l.A.8. 

During the relevant time period, Plaintiff was listed in SCI-Greene prison records as 

having identified himself with a religious preference of Protestant. In the summer of 2011, while 
- ' 

in prison, Plaintiff converted from Protestantism to NOI. ECF No. 6 ~ 6. On October 20, 2014, 

Plaintiff asked Chaplain Anderson to place him on the callout list to attend NOI services, and the 

request was granted. ECF No. 53-5 (Inmate's Request to Staff Member). Although Chaplain 

Anderson granted Plaintiffs request to be placed on the callout list, Rev. Sibanda had not 

authorized this placement prior to the events at issue, and Plaintiff did not complete the required 

Inmate Request to Change Religious Preference Form to memorialize the change. ECF No. 53-6 

(Sibanda Affidavit). Plaintiff attended NOI services on a regular basis from October 2014 until 

June 1, 2015. 

On June 1, 2015, Pl~intiffs name was not on the callout list for services. According to 

Defendants this occurred concurrently with efforts at SCI-Greene to enforce DC-ADM 819. Prior 

to June 1, 2015, the prison had permitted inmates to attend any religious service they chose 

regardless of designated religious preference. ECF No. 53-3 at 21 (Inmate Grievance No. 

570729, June 3, 2015) ("inmates at SCI-Greene were at one time freely able to attend any and all 
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religious services of their choice.") "To maintain the good order of the institution," and because 

some inmates had used the prison's liberal attendance policy to attend religious services for non

religious and disruptive reasons, prison officials determined that '"participation by inmates in 

primary ~eligious gatherings and activities"' would henceforth be '"limited to those inmates who 

·are formally registered as identifying with that respective religion and who have demonstrated a 

sincerely held religious belief."' ECF No. 53-3 at 21 (quoting DC-ADM 819, at §1.A.2). 

Defendants have explained that implementation of this policy is ongoing, that religious prison 

officials periodically check records to ensure that inmates are formally identified with a specific 

religion in order to attend services, and that random checks of inmates at religious services are 

performed to ensure that they are properly registered. Id. at 21. 

Plaintiff disagreed that this was the true reason for taking him off the callout list and on 

June 3, 2015, he filed an Inmate Grievance challenging his exclusion from NOI services. ECF 

No. 53-3 (Inmate Grievance No. 570729). According to Plaintiff, when he asked why he was not 

on the callout list, Chaplain Anderson stated that only "believers who adhere to his program will 

be assigned to the callout." Id. Plaintiff states that Chaplain Anderson referred to a grievance 

Plaintiff had filed on February 20, 2015, in which Plaintiff claimed that Chaplain Anderson and 

Rev. Sibanda failed to include certain practices central to Plaintiffs particular sect ofNOI, 

including the provision of additional feasts and group prayer services. Id., and see ECF No. 53-2 

(Inmate Grievance No. 554091). Plaintiff contended that Chaplain Anderson excluded him from 

services in retaliation for filing the February 20 grievance and that this action violated his right to 

religious-freedom. ECF No. 53-3 (Grievance No. 570729 at 1). 
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On June 23, 2015, Plaintiff submitted a request to Rev. Sibanda to change his religion via 

fill Inmate Request to Change Religious Preference Form. ECF No. 53-8. Rev. Sibanda returned 

the request form to Plaintiff on June 24, 2015, and attached the Inmate Request to Change 

Religious Preference Form for Plaintiffs completion. Id. 
I 

On June 25, 2015, Plaintiffs June 3 grievance was denied because his registered religious 

preference designation was Protestant, not NOI, as required under DC-ADM 819. ECF No. 53-3 

at 3 (Grievance No. 570729). The denial explained "Inmate [Chappell] will not be added to the 

Nation of Islam callout prior to changing his religious preference to Nation of Islam." Id. 

Plaintiff appealed the denial on June 26, 2015, complaining, in part, that although the denial 

stated he would not be permitted on the callout list until he changed his religious preference, he 

had been placed on the callout list for June 15, 2015, without having changed his religious 

preference. Id. at 4 & 6. He noted that inmate Rayshawn Smith also did not have a designated 

NOI religious preference, but was permitted to attend services on June 1, 2015. Id. On July 13, 

2015, the grievance was remanded for further investigation of the new issues raised by Plaintiff. 

Id. at 7 & 9. 

In August 2015, following an investigation on remand, Rev. Sibanda denied Plaintiffs 

' June 3 grievance because Plaintiff had not changed his registered religious preference to NOL Id. 

at 9. Plaintiff again was informed that ifhe wanted to attend NOI services he was required to 

change his religious preference. Id. Rev. Sibanda explained that Plaintiff appeared on the June 

15 callout list in error because Chaplain Anderson was not present at the facility that day to 

remove nonregistered names from the list. Id. The error was corrected, and Plaintiffs name was 

removed from the callout list for future services. Id. Rev. Sibanda further explained that Inmate 
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Rayshawn Smith had a religious preference that permitted him to attend NOi services. Id. 

Plaintiff appealed the denial of his remanded grievance. Id. at 10. On August 31, 2015, 

Defendant Gilmore denied the appeal explaining that Plaintiff was permitted to attend services on 

June 15 in error because Chaplain Anderson was away from the institution that day, and that 

Plaintiffs exclusion from services otherwise rested upon Plaintiffs designated religious 

preference. Plaintiff was again reminded that he would not be added to the callout list until he 

submitted a change of his religious preference designation. Id. at 18. Plaintiff appealed the denial 

through final review, and the denial was upheld on December 4, 2015. Id. at 20, 21. 

In conjunction with the July 13 remand of Plaintiffs June 3 grievance, prison authorities 

placed Plaintiff back on the callout list, and he was permitted to attend that day's service. ECF 

No. 53-4 (Inmate Grievance No. 577639). Rev. Sibanda appeared at the July 13 service to 

inform the attendees that service would not be held because Chaplain Anderson was not available. 

Id. at 14. CAccording to Rev. Sibanda, he did not speak with Plaintiff that day, but did speak with 

him a few days later, and again advised Plaintiff to submit a form to change his religious 

preference to NOi so that he could continue to attend services. Id. 

On July 18, 2015, Plaintiff filed a third grievance alleging that Rev. Sibanda told Plaintiff 

that if he did not withdraw his June 3 grievance, he would be removed from subsequent callout 

lists for services. Id. at 1. Plaintiff also alleged that Rev. Sibanda permitted other inmates to 

attend NOi service, and that his exclusion violated his rights to equal protection under the United 

States Constitution. Id. 

Plaintiffs July 18 grievance was initially denied for procedural reasons, but eventually 

was remanded for investigation of Plaintiffs concerns. ECF No. 53-4 at 10. The grievance was 
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denied on November 10, 2015, with the explanation that "Rev. Sibanda did not advise Inmate 

Chappell to sign a grievance withdrawal form, instead, Inmate Chappell was advised to change 

his religious preference designation to continue attending NOI Services as per DC-ADM 819, 

Religious Activities policy." Id. at 14. 

On March 9, 2016, almost nine months after he was first instructed to do so, Plaintiff 

finally submitted a completed Inmate Request to Change Religious Preference Form, at which 

time his preference was recorded as NOL ECF No. 53-9 (Unit Management- Religious 

Preference Form); ECF No. 53-7 (Affidavit of J. Sibanda). 

In his Pretrial Statement and Brief in Opposition to Defendants' Motion for Summary 

Judgment, Plaintiff contends that throughout the perioq of June 1, 2015 to March 9, 2016, other 

similarly situated inmates, that is, inmates who had not indicated NOI on a religious preference 

form, were permitted to attend NOI services. ECF No. 57 at 10, ECF No. 57-8 (Affidavits of 

Robert Jackson, Lamont Butler, Waverly Bridges); and ECF No. 43-19 (Affidavit of William 

Wallace Sr.). He further contends that two inmates were told by Chaplain Anderson and Rev. 

Sibanda to invite other inmates to attend NOI services iirrespective of their religious preference. 

Id. (citing Affidavit of Jerome Gibson at ECF No. 43-7 and Affidavit of Shawn Williams at ECF 

No. 43-8). 

Through the Declaration of Rev. Jabulani Sibanda, ECF No. 53-7, the Commonwealth 

Defendants have responded to Plaintiffs contentions, explaining that (i) sometimes inmates were 

erroneously permitted to attend religious services; (ii) at times the Chaplain would permit an 

inmate to attend services without first checking religious preference; and (iii) certain religious 

classifications could result in permission being granted despite a registered religious preference 
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other than NOL In this regard, the Commonwealth Defendants state that prior to a January 2016 

update to the prison's religious preference tracking system, if an inmate's preference was "Nation 
( 

of Islam," this preference was entered in an "Other-NO I"- category and appeared in the tracking 

system as "Other." The tracking system classified 28 religions in the "Other" category. When an 

official checked the system for the religious preference of an inmate who had identified one of the 

28 religions in the "Other" category, the preference would appear only as "Other". Therefore, any 

inmate who fell in the "Other" category was permitted to attend NOI services as requested. This 

explanation is consistent with the prison's prior liberal attendance policy, which has since been 

discontinued toward enforcement of a stricter policy, aided now by the revamped tracking system. 

The Commonwealth Defendants respond to Plaintiffs assertions with evidence explaining 

the attendance at services of each of the identified non-NO I inmates. Plaintiff contends that 

Inmate Jackson was entered in the tracking system under the category "Other" and was permitted 

to attend services. However, his participation is c.onsistent with the then-existing religious 

preference tracking system. Notably, Mr. Jackson further confirms Defendants' position that 

prison offi~cials accommodated his change in religious preference immediately after submission of 

an Inmate Request to Change Religious Preference Form. Prior to June 26, 2015, Mr. Jackson 

was entered in the tracking system as "Other" but he wanted to begin attending Protestant 

services. Accordingly, he submitted the required change ofreligious preference form after being 

advised to do so by Rev. Sibanda, and his request for inclusion in Protestant services was 

thereafter accommodated. ECF No. 57-8. 

Inmate Bridges was listed as "None" prior to January 2016, but is now listed as "Muslim-

Other-Nation of Islam." Inmate Butler was listed as "Other" prior to January 2016, and is now 
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listed as "Muslim-Other-Nation of Islam." Inmate Smith had an unspecified religious 

classification that permitted him to attend NOI services in June 2015. Inmate Wallace indicates 

that his religious preference in June 2015 was listed as "None" or "Other," both classificatiO)'.IS 

that under the system in place at the time would allow attendance at NOI services without having 

a registered religious preference for Nation of Islam. 

Finally, Rev. Sibanda maintains that he did not authorize other inmates to attend NOI 

religious services if they had registered a specific non-NO I religious preference, and he did not 
/ 

give permission to inmates to tell non-NOI inmates that they could attend services without 

changing their designated religious preference. ECF No. 53-6 (Def. Sibanda's Resp. to 

Interrogatories, at~~ 4 & 5). 

The Motions for Summary Judgment are now ripe for consideration. 

B. Standard of Review 

Pursuant to Federal Rule of Civil Procedure 56(a), "[t]he court shall grant summary 

judgment if the movant shows that there is no genuine dispute as to any material fact and the 

movant is entitled to judgment as a matter of law." A disputed fact is "material" if proof of its 

existence or nonexistence would affect the outcome of the case under applicable substantive law. 

Anderson v. Liberty Lobby, 477 U.S. 242, 248 (1986). An issue of material fact is "genuine" if 

the evidence is such that a reasonable jury could return a verdict for the nonmoving party. 

Anderson, 477 U.S. at 257; McGreevy v. Stroup, 413 F.3d 359, 363 (3d Cir. 2005). When 

determining whether there is a genuine issue of material fact, the court must view the facts and all 

reasonable inferences in favor of the nonmoving party. EEOC v. Allstate Ins. Co., 778 F.3d 444, 

448 (3d Cir. 2015). 
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In order to avoid summary judgment, a party must produce evidence to show the existence 

of every element essential to the case that it bears the burden of proving at trial; "a complete 

failure of proof concerning an essential element of the nonmoving party's case necessarily renders 

all other facts immaterial." Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). If the nonmoving 

party fails to make a sufficient showing on any essential element of its case, the moving party is 

entitled to judgment as a matter of law. Id. 

C. Discussion 

Plaintiff alleges that Defendants prohibited him from attending his preferred NOI services 

on June 1, 2015, and on subsequent dates after July 13, 2015, in violation of his First Amendment· 

rights. In particular, Plaintiff alleges his exclusion constitutes unlawful retaliation for having filed 

a grievance; .interfered with his right to free speech and to freely practice his religion; and violated 

his rights under the Equal Protection Clause of the Constitution. 

1. Retaliation Claim 

The First Amendment provides that "Congress shall make no law respecting an 

establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of 

speech, or of the press; or the right of the people peaceably to assemble, and to petition the 

Government for a redress of grievances." U.S. Const., amend. I. 

In the Complaint, Plaintiff alleges that Chaplain Anderson violated his First Amendment 

rights when he was excluded from NOI services on June 1, 2015, in retaliation for filing a 

grievance on February 20, 2015. Plaintiff further asserts that the retaliation continued when Rev. 

Sibanda excluded him from services after July 13, 2015, and conditioned Plaintiffs return to 

services upon the withdrawal of his June 3 grievance. Plaintiff states that he suffered one 
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continuous violatio:p. committed by two prison officials at two different times, with both relying 

on the pretextual reason that the exclusion was due to the need to change his religious preference. 

In order to establish illegal retaliation for engaging in protected conduct, Plaintiff must 

prove that: (1) his conduct was constitutionally protected; (2) he suffered an adverse action ~t the 

hands of prison officials; and (3) his constitutionally protected conduct was a substantial or 

motivating factor in the decision to exclude him from services. Watson v. Rozum, 834 F.3d 417, 

422 (3d Cir. 2016). 

However, even if Plaintiff establishes a prima facie case, Defendants may still prevail if 

they establish that "'they would have made the same decision absent the protected conduct for 

reasons reasonably related to a legitimate penological interest.' This is often referred to as the 

'same decision defense."' Id. quoting Rauser v. Hom, 241F.3d330, 334 (3d Cir. 2001). 

This is a "deferential standard" meant to take into account "that the task of prison administration 

is difficult, and that courts should afford deference to decisions made by prison officials ... who 

possess the necessary expertise." Rauser, 241 F.3d at 334. 

a. Constitutionally protected conduct 

The Commonwealth Defendants contend that because Rev. Sibanda was unaware of 

Plaintiffs grievances against Chaplain Anderson at the time he was removed from the callout list, 

Plaintiff fails to implicate constitutionally protected conduct as the reason for his exclusion. ECF 

No. 51at10. The inquiry as to this prong, however, is predicated upon Plaintiffs conduct. By 

filing grievances, Plaintiff exercised his First Amendment right to petition the government for 

redress of his grievances, which qualifies as protected conduct. Watson, 834 F.3d at 422 (filing a 

grievance implicates conduct protected by the First Amendment). 
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b. Adverse action 

To sustain a First Amendment retaliation claim, Plaintiff must present evidence that he 

suffered adverse action as a result of filing grievances. "An adverse consequence 'need not be 

' I 

great in order to be actionable[;]' rather, it need only be 'more than de minimus. '"Id. at 423. The 

Commonwealth Defendants contend that Plaintiff did not suffer an adverse action as a result of 

his grievances or, at best, suffered only the minor inconvenience of completing a religious 

preference change form. The Court accepts the notion that exclusion from religious service is not ' 

de minimus and, accordingly, Plaintiff has established the required adverse action. 

c. Causation 

A prisoner can establish retaliatory motivation or causation, the third element of a prima 

facie case ofretaliation, with evidence of (1) an unusually suggestive temporal proximity between 

the protected activity and the allegedly retaliatory action, or (2) a pattern of antagonism coupled 

with timing to establish a causal link. "However, 'the timing of the alleged retaliatory action 

must be "unusually suggestive" of retaliatory motive before a causal link will be inferred.' 

Moreover, causation, like any other fact, can be established from the evidence gleaned from the 

record as a whole." Id. at 424. 

Plaintiff claims that his February 2015 grievance regarding the content ofNOI services led 

to his exclusion from the callout list in June 2015, and that his June 3 grievance led to his 

continued exclusion as of July 13, 2015. Taken together, this "timing plus other evidence" may 

be sufficient at the Rule 12(b)(6) stage to plausibly raise an inference of retaliatory motivation 

12 

Case 2:16-cv-01317-DSC-MPK   Document 68   Filed 01/22/18   Page 12 of 22



between the protected conduct and the adverse action, but given the undisputed evidence of 

record, is insufficient to withstand summary judgment. 

First, the passage of nearly four months between Plaintiffs February 2015 grievance 

concerning religious practices and his exclusion from services is far too long to attribute a 

retaliatory motive, particularly where it is undisputed that Plaintiff was permitted to participate in 

NOI services throughout the intervening weeks and months. Courts have rebuffed as 

"speculative" "efforts to infer causation from temporal proximity when a span of weeks, months 

or years separated the plaintiffs constitutionally protected conduct from the defendants' alleged 

acts ofretaliation." Horan v. Collins, 2016 WL 5030468, at *6 (M.D. Pa. Aug. 8, 2016), report 

and recommendation adopted, 2016 WL 5033234 (M.D. Pa. Sept. 19, 2016) (citing Victor v. 

Huber, 2012 WL 2564892, at *9 (M.D. Pa. Feb. 28, 2012); Killen v. Northwestern Human 

Services, Inc., 2007 WL 2684541, at *8 (E.D. Pa. Sept. 7, 2007) (holding that temporal proximity 

of seventeen days was insufficient to establish causation); Smith v. ABF Freight Systems, Inc., 

2007 WL 3 231969, at * 11 (M.D. Pa. Oct. 29, 2007) (holding that temporal proximity of one and 

one-half months was insufficient to establish causation); Marv. City of McKeesport, 2007 WL 

2769718, at *4 (W.D. Pa. Sept. 20, 2007) (holding that temporal proximity of three months was 

insufficient to establish causation); Fischer v. Transue, ~o. 04-2756, 2008 WL 3981521, *10 

(M.D. Pa. Aug. 22, 2008) (holding that temporal proximity of three weeks was insufficient to 

establish causation)). See also Mearin v. Folino, 654 F. App'x 58, 60 (3d Cir. 2016) (forty days 

between grievance and alleged retaliatory action too attenuated to infer causation). 

Second, examination of the record as a whole does not support Plaintiffs theory of 

retaliation because he cannot dispute the one determinative factor entirely within his control. As 
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Plaintiff concedes, he was repeatedly inform'ed that in order to attend NOI services, he needed to 

complete and tum in the Inmate Request to Change Religious Preference Form changing his 

designated religious preference from Protestant to NOL Despite having the necessary form and 

clear guidance, Plaintiff failed to comply with this procedural step and yet continued to grieve his 

exclusion. Plaintiff further concedes, as he must, that once he completed the form, his 

designation was officially registered as NOI, and he was placed on the callout list for servic~s. 

Plaintiff seeks to circumvent the import of this evidentiary lapse by pointing to other 

prisoners who were listed as "Other" or "None" in the prison record system and yet were 

permitted to attend NOI services. However, the record unequivocally establishes that none of 

Plaintiff's exemplars had a specific non-Islamic religious designation in his official prison record. 

None were identified as Catholic or Jewish or Protestant; all were registered in the prison system 

with a denomination consistent with NOI or "none" (and so welcome to explore a religion of his 

choosing). Thus, Plaintiffs reliance on other inmates' permissive attendance to attribute 

retaliatory animus does not create a genuine issue of material fact. 

Finally, to the extent any such "plus" factors can be gleaned from Plaintiffs version of 

events, they amount to no more than speculation that the decision to remove Plaintiff from the 

callout list was predicated upon anything other than Plaintiffs refusal to complete and tum in the 

Inmate Request to Change Religious Preference Form. Under these circumstances, Plaintiff fails 

to establish a prima facie retaliation claim. 

d. Same decision defense 

Had Plaintiff submitted evidence of causation sufficient to establish a prima facie 

retaliation claim, Defendants' evidence of the penological rationale for exclusion clearly is 

14 
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sufficient to entitle them to entry judgment in their favor as1 a matter of law. It has long been 

recognized that courts necessarily play a "limited role" in the administration of detention 

facilities. Block v. Rutherford, 468 U.S. 576, 584-85 (1984). A "detention facility is a unique 

place fraught with serious security dangers." Bell v. Wolfish, 441 U.S. 520, 559 (1979). Crafting 

policies which both address the complex issues of a secure residential institution and resolve the 

day-to-day problems of a high-risk population is a difficult managerial task and one to which 

courts are ill-suited. Lewis v. Casey, 518 U.S. 343, 387 n. 8 (1996); Thornburgh v. Abbott, 490 

U.S. 401, 407-08 (1989) ("[T]he judiciary is 'ill equipped' to deal with the difficult and delicate 

problems of prison management .... "). For this reason, "[p]rison administrators ... should be 

accorded wide-ranging deference in the adoption and execution of policies and practices that in 
I 

their judgment are needed to preserve internal order,and ;discipline and to maintain institutional 

security." Bell, 441 U.S. at 547-48 (noting not only that prison administrators have "a better 

grasp of [this] domain" than reviewing judges but also that "the operation of our correctional 

facilities is peculiarly the province of the Legislative and Executive Branches"). 

Here, Defendants present evidence that Plaintiff was excluded from the callout list for 

NOI services as a result of the prison's decision to enforce the policy set forth in DC-ADM 819. 

The effort to enforce this policy was a change in practice at the prison to forestall a pattern of 

attendance at religious services for non-religious and disruptive reasons. Prison officials 

determined that for penological reasons "participation by inmates in primary religious gatherings 

and activities" would be "limited to those inmates who are formally registered as identifying with 

that respective religion and who have demonstrated a sincerely held religious belief." DC-ADM 

819. Defendants have explained that implementation of this policy is ongoing, that religious 
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prison officials periodically check records to ensure that inmates are formally identified with a 

specific religion in order to attend services, and that random checks of inmates at religious 

services are performed to ensure that they are properly registered. 

Plaintiff argues that the prison's explanation that it was enforcing DC-ADM 819 is a 

pretext, and supports this by arguing: (i) that the DC-ADM 819 language relied upon by the 

prison is discretionary, not mandatory; (ii) that he has produced evidence that other similarly 

situated inmates were not excluded from attending NOI services; and (iii) that two other inmates 

were enco,uraged to invite non-Islamic inmates to attend NOI services. 

DC-ADM 819 sets forth a distinction between attendance at general "primary religious 

activities" and religious activities or ceremonies tied to a specific religion. Pursuant to Section 

l .A.2, prison officials may use discretion to determine whether an inmate must be formally 

identified with a particular religion to attend "primary religious activities." In light of this 

discretion, prison officials explain that although inmates previously were permitted to attend any 

religious services,. the policy was changed in response to inmates attending services for non

religious and disruptive reasons. 

Next, Plaintiff has identified five inmates who had not changed their religious preference 

to NOI but were permitted td attend NOI services. However, in each case cited by Plaintiff, 

Defendants have demonstrated that the identified inmate had a religious preference classification 

that would have permitted attendance at NOI services, or that an inadvertent error was made. In 

contrast, Plaintiffs religious preference was recorded as "Protestant," a designation would not 

lead to an exception permitting him to attend services, absent an error as occurred on June 15, 

when Chaplain Anderson was absent. 

16 

Case 2:16-cv-01317-DSC-MPK   Document 68   Filed 01/22/18   Page 16 of 22



Finally, Plaintiff alleges that Rev. Sibanda and Chaplain Anderson had told certain 

inmates that they could invite inmates to attend NOI services, no matter their religion. The two 

inmates cited by Plaintiff contradict this seemingly unbounded invitation. Despite Plaintiffs 

characterization, both inmates confirm that this invitation was extended to Plaintiff no later than 

October 2014, well before prison officials effectuated a change in policy with respect to DC-

ADM 819. See ECFNos. 43-7 & 57-8 (Affidavit of Jerome Gibson) andECFNo. 43-8 

(Affidavit of Shawn Williams). 

The undisputed evidence is sufficient to establish that prison officials would have made 

the same decision "absent the protected conduct for reasons reasonably related to a legitimate 

penological interest." Rauser v. Hom, 241 F.3d at 334. In other words, had Plaintiff never filed a 

grievance, the prison would have excluded him from the callout list for NOI services for a 

legitimate penological reason,·unless and until Plaintiff changed his religious preference. 

For the reasons set forth above, Plaintiff fails to present evidence sufficient to establish a 

prima facie retaliation claim, and otherwise fails to establish a genuine issue of material fact with 

regard to the existence of a legitimate penological justification for his exclusion from NOI 

services. Accordingly, it is recommended that Defendants' Motion for Summary Judgment be 

granted as to Plaintiffs retaliation claim and, further, that Plaintiffs Motion for Summary . 

Judgment be denied.2 

2. Free Exercise of Religion Claim 

The Court further recommends that summary judgment be entered as to Plaintiffs free 

2. The conclusion that summary judgment is appropriate on the retaliation claim against Rev. Sibanda would also apply 
to the retaliation claim asserted against Chaplain Anderson. Specifically, the conclusion that the prison would have 
taken the same action of excluding Plaintiff from the callout list even if he had not filed a grievance applies to Chaplain 
Anderson's conduct in excluding Plaintiff on June 1, 2015. 
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exercise of religion claim. Plaintiffs exercise of religion claim arises out of his exclusion from 

NOI religious services because he failed or refused to complete the Inmate Request to Change 

Religious Preference Form. "Inmates clearly retain protections afforded by the First Amendment 

... including its directive that no law shall prohibit the free exercise of religion." DeHart v. Hom, 

227 F.3d 47, 50 (3d Cir. 2000) (quoting O'Lone v. Estate of Shabazz, 482 U.S. 342, 348 (1987)). 

However, a prisoner's exercise of constitutional rights is limited by the fact of incarceration as 

well as by valid penological interests such as institutional security. O'Lone, 482 U.S. at 348. 

Infringement of an inmate's constitutional rights is permissible if the actions of prison officials 

are reasonably related to a valid penological interest. Id. at 349. 

When a prisoner asserts a First Amendment free exercise claim that "a prison policy is 
J . 

impinging on [his] constitutional rights," the court must then apply the four factor test set forth in 

Turner v. Safley, 482 U.S. 78 (1987), to determine whether the curtailment at issue is "reasonably 

related to penological interests." DeHart v. Hom, 227 F.3d at 51 (citing Turner, 482U.S. at 89). 

As the United States Court of Appeals for the Third Circuit has explained, 

[Turner] directs courts to assess the overall reasonableness of such regulations by 
weighing four factors. "First, there must be a 'valid, rational connection' between 
the prison regulation and the legitimate governmental interest put forward to 
justify it," and this connection must not be "so remote as to render the policy 
arbitrary or irrational." Second, a court must consider whether inmates retain 
alternative means of exercising the circumscribed right. Third, a court must take 
into account the costs that accommodating the right would impose on other 
inmates, guards, and prison resources generally. And fourth, a court must consider 
whether there are alternatives to the regulation that "fully accommodate[] the 
prisoner's rights at de minimus cost to valid penological interests." 

Id. (citing Waterman v. Farmer, 183 F.3d 208, 213 (3d Cir. 1999) (internal citations omitted)). , 

Thus, the United States Court of Appeals for the Third Circuit has held that a prison 

regulation permitting attendance at one service per week for one religion only was reasonably 
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related to a legitimate penological interest in the operation of the facility, especially where the 

inmate was provided an avenue for attendance at a service. Adegbuji v. Green, 280 F. App'x 144, 

148 (3d Cir. 2008), citing Turner v. Safley, 482 U.S. at 90 ("Where 'other avenues' remain 

· available for the exercise of the asserted right..;, courts should be particularly conscious of the 

'measure of judicial deference owed 'to corrections officials ... in gauging the validity of the 

regulation."'). 

In the ,instant case, the Turner factors weigh overwhelmingly against a finding that 

Plaintiffs First Amendment rights were violated. The challenged regulation requires an inmate 

specifically registered as an adherent to a non-Muslim religion to complete an Inmate Request to 
\ 

Change Religious Preference Form in order to attend NOI services. The penological interest 

asserted in support of the regulation is to forestall attendance by inmates. seeking to disrupt 

services or to attend for reasons unrelated to religious observance (such as an opportunity to 

socialize). · Acting to ensure the orderly conduct of religious services is a legitimate interest, for 

which th~ completion of an affirmative change in religious preference is rationally related. There 

is no barrier to accommodating an adherent who wishes to attend services beyond the completion 

of the required form and, until such time, an NOI follower may pray on his own or discuss 

religious beliefs with fellow prisoners in other settings. As applied, the challenged regulatio:µ 

does not impermissibly impinge upon Plaintiffs free exercise of his religion. Plaintiff was 

permitted to pray in accordance with NOI beliefs on his own, until he completed and submitted 

the Inmate Request to Change Religious Preference Form. Once he completed a change in 

designation, he was routinely included on the NOI callout list. Under these circumstances, 
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Plaintiffs right to exercise religion was not unconstitutionally abridged, and summary judgment 

in favor of Defendants is warranted as a matter oflaw. 

3. Equal Protection Claim 

Plaintiffs claim that he was treated differently than other similarly situated inmates in 

violation of his right to Equal Protection cannot be sustained because the evidence shows that 

Defendants did not deliberately or intentionally treat Plaintiff differently from similarly situated 

inmates. To allege an equal protection claim under a class-of-one theory, a plaintiff must show 

that "(1) the defendant treated him differently from others similarly situated, (2) the defendant did 

so intentionally, and (3) there was no rational basis for the difference in treatment." Phillips v. 

County of Allegheny, 515 F.3d 224, 243 (3d Cir. 2008) (citing Hill v. Borough of Kutztown, 455 

F.3d 225, 239 (3d Cir. 2006)). 

Here, Plaintiff fails to proffer any similarly-situated exemplars. None of the inmates 

identified by Plaintiff registered a specific religious preference of Protestant and yet sought to 

attend NOI services; rather, each indicated a religion consistent with the prison's pre-2016 

tracking system for NOI-adherents or had no indicated preference. Further, in one instance, the 

identified inmate, a Protestant, confirmed that upon submitting an Inmate Request to Change 

Religious Preference Form, he was permitted to attend his requested weekly service for Protestant 

observers. See, ECF No. 57-8. Finally, Defendants have presented sufficient evidence explaining 

the circumstances permitting a non-NGI registered inmate to attend NOI services under the 

former tracking system. 
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Plaintiff has not presented evidence sufficient to establish a genuine issue of material fact 

indicating that he suffered an equal protection violation. Instead, Plaintiffs treatment was 

consistent with the change in facility policy, and there is no evidence that he was excluded for 

reasons other than his failure to complete an Inmate Request to Change Religious Preference 

Form. Plaintiffs comparators fail to establish that he was singled out for disparate treatment and 

rather confirm that Defendants' decision was based upon legitimate penological reasons. 

Accordingly, it is recommended that the Commonwealth Defendants' Motion for Summary 

Judgment be granted as to Plaintiffs equal protection claim, and that Plaintiffs motion be denied. 

4. Claims against Defendants Gilmore and DiAlesandro 

The only allegations against Superintendent Gilmore and Deputy Superintendent 

DiAlesandro are that they had knowledge of the alleged constitutional violations in the course of 

reviewing and ultimately denying Plaintiffs grievances, or appeals of his grievances. The 

Commonwealth Defendants correctly argue that Plaintiff has failed to show that either Defendant 

had sufficient personal involvement in the alleged wrongdoing to establish personal liability. 

'"A[n individual government] defendant in a civil rights action must have personal involvement 

in the alleged wrongdoing; liability cannot be predicated solely on the operation of respondeat 

superior. Personal involvement can be shown through allegations of personal direction or of 

actual knowledge and acquiescence."' Evancho v. Fisher, 423 F.3d 347, 353 (3d Cir. 2005) 

(quoting Rode v. Dellarciprete, 845 F.2d 1195, 1207 (3d Cir. 1988)). However, disposition of a 

grievance, after the alleged occurrence of a violation, does not constitute the requisite 

participation to impose liability. Caldwell v. Beard, 2008 WL 2887810, at *4 (W.D. Pa. July 23, 
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2008) ("Such a premise for liability [i.e., for performing a role in the grievance process] fails as a 

matter oflaw."), aff'd, 324 F. App'x. 186 (3d Cir. 2009). 

Accordingly, it is recommended that summary judgment be entered in favor of Defendants 

Gilmore and DiAlesandro. 

III. CONCLUSION 

For the foregoing reasons it is respectfully recommended that the Motion for Summary 

Judgment filed by Plaintiff Mark Chappell, ECF No. 44, be denied and the Motion for. Summary 

Judgment filed by Defendants, ECF No. 50, be granted. 
\ 

In accordance with the Magistrate Judges act, 28 u:s.C. § 636(b)(l)(B) and (C), and Rule 

72.D.2 of the Local Rules of Court, the parties are allowed fourteen (14) days· from the date of 

service of a copy of this Report and Recommendation to file objections. Any party opposing the 

objections shall have fourteen (14) days from the date of service of objections to respond thereto. 

Failure to file timely objections will constitute a waiver of any appellate rights. 

Dated: January 22, 2018 

22 

Case 2:16-cv-01317-DSC-MPK   Document 68   Filed 01/22/18   Page 22 of 22


		Superintendent of Documents
	2018-03-02T16:16:39-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




