
 

1 

 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

GEORGE DALIE,  

 

                   Plaintiff, 

 

v. 

 

FNU GUMBERT,  et al., 

                   Defendants. 

 

)  Civil Action No. 2: 16-cv-1448 

) 

)  United States District Judge 

)  Mark R. Hornak 

) 

)  United States Magistrate Judge 

)  Cynthia Reed Eddy 

) 

  

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION 

I. RECOMMENDATION 

 It is respectfully recommended that Defendants’ Motion to Dismiss (ECF No. 15), which 

has been converted into a Motion for Summary Judgment on the issue of exhaustion only, be 

granted in part and denied in part. 

II. REPORT 

 A. Relevant Background 

 Plaintiff,  George Dalie (“Plaintiff” or “Dalie”) is a state prisoner in the custody of the 

Pennsylvania Department of Corrections (“DOC”) currently confined at SCI-Rockview.  This 

action was commenced on September 20, 2016, with the receipt by the Clerk’s office  of a 

motion for leave to proceed in forma pauperis, with an attached Complaint. However, because 

the motion was received without the proper financial documents, the case was statistically closed 

on September 27, 2016.  On October 19, 2016, Dalie submitted the proper paperwork, the motion 

to proceed in forma pauperis was granted, and the Complaint was officially filed on October 26, 

2016.  (ECF No. 5).    The claims of this lawsuit arise from three (3) separate events which 

occurred on February 18, 2015; February 21, 2015; and April 5, 2015, while Plaintiff was 
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incarcerated at SCI-Greene.  He asserts several constitutional violations against the Defendants 

for “deprivation of and conspiracy against his First, Eighth and Fourteenth Amendments rights. . 

. .”  Complaint at 1. Named as defendants are Correctional Officers Gumbert, Elynoff, Carter, 

and Howells; Facility Grievance Coordinator Tracy Shawley; and Jane Doe(s) RNs. 

 Defendants filed the instant motion to dismiss arguing that the Complaint should be 

dismissed as Plaintiff failed to exhaust his administrative remedies. Because Defendants 

presented material outside of the complaint, the Court converted the motion to dismiss into a 

motion for summary judgment on the issue of exhaustion, and allowed the parties time to submit 

additional briefing and evidence.  The issues now have been fully briefed (ECF Nos. 16, 21, 22, 

23, and 24)  and the matter is ripe for disposition. 

 B. Standard of Review 

 Summary judgment is appropriate if, drawing all inferences in favor of the non-moving 

party, the record indicates that “there is no genuine dispute as to any material fact and the 

movant is entitled to judgment as a matter of law.” Fed.R.Civ.P. 56(a). Summary judgment may 

be granted against a party who fails to adduce facts sufficient to establish the existence of any 

element to that party's case and for which that party will bear the burden of proof at trial. Celotex 

Corp. v. Catrett, 477 U.S. 317  (1986). The moving party bears the initial burden of identifying 

evidence or the lack thereof that demonstrates the absence of a genuine issue of material fact. 

National State Bank v. Federal Reserve Bank of New York, 979 F.2d 1579, 1582 (3d Cir. 1992). 

Once that burden has been met, the non-moving party must set forth “specific facts showing that 

there is a genuine issue for trial” or the factual record will be taken as presented by the moving 

party and judgment will be entered as a matter of law. Matsushita Elec. Ind. Co. v. Zenith Radio 

Corp., 475 U.S. 574, 587 (1986). An issue is genuine only if the evidence is such that a 
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reasonable jury could return a verdict for the non-moving party. Anderson v. Liberty Lobby, Inc., 

477 U.S. 242 (1986). The inquiry, then, involves determining “whether the evidence presents a 

sufficient disagreement to require submission to a jury or whether it is so one-sided that one 

party must prevail as a matter of law.” Brown v. Grabowski, 922 F.2d 1097, 1111 (3d Cir. 1990) 

(quoting Anderson, 477 U.S. at 251–52). If a court, having reviewed the evidence with this 

standard in mind, concludes that “the evidence is merely colorable . . . or is not significantly 

probative,” then summary judgment may be granted. Anderson, 477 U.S. at 249–50. Finally, 

while any evidence used to support a motion for summary judgment must be admissible, it is not 

necessary for it to be in admissible form. See Fed.R.Civ.P. 56(c); Celotex, 477 U.S. at 324; J.F. 

Feeser, Inc., v. Serv–A–Portion, Inc., 909 F.2d 1524, 1542 (3d Cir. 1990). 

 C. Discussion 

 Defendants argue that the complaint in its entirety should be dismissed because Plaintiff 

has failed to fully exhaust his administrative remedies with respect to all the claims brought in 

this lawsuit.  As the parties were advised, the motion to dismiss was converted to a motion for 

summary judgment on this  issue.  

  Under the Prison Litigation Reform Act (“PLRA”), a prisoner is required to pursue all 

avenues of relief available to him within the prison’s grievance system before bringing a federal 

civil rights actions. 42 U.S.C. § 1997e(a); Booth v. Churner, 206 F.3d 289, 291 (3d Cir. 2000), 

aff’d, 532 U.S. 731 (2001).   Failure to exhaust administrative remedies under the PLRA is an 

affirmative defense that must be pleaded and proven by Defendants.  Ray v. Kertes, 285 F.3d 

287, 295 (3d Cir. 2002).  

 Moreover, the PLRA also requires “proper exhaustion” meaning that a prisoner must 

complete the administrative review process in accordance with the applicable procedural rules of 
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that grievance / appeal system and a procedurally defective administrative grievance or appeal 

precludes action in federal court.  Fennell v. Cambria County Prison, 607 F. App’x 145, 149 (3d 

Cir. 2015) (citing Woodford v. Ngo, 548 U.S. 81, 84, 90-91 (2006) and Spruill v. Gillis, 372 F.3d 

218, 230 (3d Cir. 2008)). 

 The exhaustion requirement is a “bright-line rule” and “it is beyond the power of this 

court – or any other- to excuse compliance with the exhaustion requirement, whether on the 

ground of futility, inadequacy, or any other basis.”  Nyhuis v. Reno, 204 F.3d 65, 73 (3d Cir. 

2000). Likewise, as previously stated, our appellate court has been very clear that all available 

remedies must be exhausted prior to filing suit.  Oriakhi v. United States, 165 F. App’x 991, 993 

(3d Cir. 2006).   

 The DOC’s grievance policy DC-ADM 804 provides the procedures that prisoners must 

follow in submitting grievances. To initiate a claim, a prisoner must file an initial grievance 

within 15 working days of an incident. The grievance is submitted to the Facility Grievance 

Coordinator (Step 1).  If the grievance is denied, the prisoner may appeal to the Superintendent. 

(Step 2).  Once a prisoner has received a disposition of his Appeal to the Superintendent, the 

prisoner may appeal a second time to the Secretary’s Office of Inmate Grievances and Appeals 

(“SOIGA”) and seek Final Review (Step 3).  SOIGA then must respond with a final resolution.  

Robinson v. Superintendent Rockview SCI, 831 F.3d 148, 151 (3d Cir. 2016). 

 In support of their motion, Defendants have submitted the declaration of Helen 

Shambaugh, the Assistant Chief Grievance Officer in the DOC’s SOIGA office.  (ECF No. 16-

1.)  Based on Ms. Shambaugh’s review of the official records of the SOIGA, for the time period 

from February 18, 2015 – May 15, 2015,1 Plaintiff did not appeal any grievances during this time 

                                                 
1  As stated supra, the Complaint is based on  events which allegedly occurred on February 
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period, and in fact did not appeal any grievances to final review in 2015. Defendants argue that 

the record demonstrates that Plaintiff has not exhausted his available administrative remedies 

with respect to any issue raised in this lawsuit.  

 In response to Defendants’ motion, Plaintiff has produced Grievance Nos. 552787, 

554245, and 561453 and selected pages from DOC Policy Number BCC-ADM 008 and the BCC 

Procedures Manual for BCC-ADM 008; selected pages from DOC Policy Statement DC-ADM 

001 and the Procedures Manual for DC-ADM 001; a DC-135A sent by Plaintiff to Tracy 

Shawley regarding Grievance No. 552878; and two DC-135As sent by Plaintiff to Facility 

Manager Gilmore regarding Grievance No. 554245.  (ECF No. 24-1).   The grievances will be 

discussed seriatim. 

  1.   Grievances Nos. 552787 and 554245 

 In Grievance No. 552787, Plaintiff complained that on February 18, 2015, he was 

assaulted by Defendant C/O Gumbert and that Defendant C/O Elynoff failed to protect him from 

the assault. (ECF No. 24-1, pp. 2-7).  In Grievance No. 554245, Plaintiff complained that in 

retaliation for filing Grievance No. 552787, Defendants C/O Gumbert and C/O Carter 

misappropriated his legal property  (ECF No. 24-1 at pps. 15-16).  Both grievances were denied 

by the grievance officer.    

 Plaintiff contends that he submitted an appeal to the Facility Manager for both grievances 

(ECF Nos. 24-1 at pps. 7 and 16),  but never received a response to either grievance.  When he 

received no response, in an attempt to spur a response, he submitted on three occasions a DC-

135A Request to Staff Member (ECF No. 24-1 at 18, 68 and 69) stating that he had not received 

 

                                                                                                                                                             

18, 2015; February 21, 2015; and April 5, 2015.  
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a decision from the Facility Manager.  The record does not reflect that any response was received 

in response to the DC-135As that Plaintiff sent. 

 At this stage of the litigation, there is enough in the record for the Court to find that there 

is a material issue of fact as to whether Plaintiff was impeded in his efforts to exhaust his 

grievances pertaining to allegations against C/O Gumbert and C/O Elynoff regarding events 

which occurred on February 18, 2015, and the allegations against C/O Gumbert and C/O Carter 

regarding events which occurred on February 25, 2015.  The Court recommends that this finding 

be without prejudice to Defendants’ right to revisit this issue on a more fully developed record.   

  2. Grievance No. 561453 

 However, the summary judgment record is clear that Plaintiff did not appeal to final 

review Grievance No. 561453.  On April 9, 2015, Plaintiff filed Grievance No. 561453 against 

Defendant C/O Carter claiming retaliation and sexual harassment.  Plaintiff claimed that during a 

strip search conducted on April 5, 2015, Defendant Carter “sexually harassed” him by 

“repeatedly forc[ing] this grievant to show his anus; each time claiming that he did not see this 

grievant anus the previous time.”  (ECF No. 24-1).  On April 13, 2015, Tracy Shawley sent a 

notice to Plaintiff informing him that the grievance would be treated as a complaint under the 

Prison Rape Elimination Act (PREA) and investigated under  the DC-ADM 008 PREA Policy.2  

However, on May 6, 2015, Ms. Shawley sent a memo to Plaintiff stating, “After further review, 

it has been determined that your grievance will be processed in accordance with DC-ADM 804.  

Please expect and (sic) Initial Review Response.”  (ECF No. 24-1 at 12).  On that same day, 

Defendant C/O Howells issued the Initial Review Response (IRR) denying Plaintiff’s grievance.  

                                                 
2  Claims of sexual harassment are to be investigated under 008 procedures, not 804.  

Additionally, unlike the 804 policy, according to Plaintiff, the 008 policy does not have an 

administrative appeal process. 
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The IRR specifically informed Plaintiff that “as Carter was performing a strip search of your 

person so you could [go] to Law Library this doesn’t meet the criteria under DC Admin 008.”  

(Id. at 13). 

 Plaintiff concedes that he did not appeal Grievance No. 561453, but argues that he did 

not appeal “because it was not the proper procedure for a sexual harassment complaint.”  (ECF 

No. 22 at ¶ 28). The Court recommends that Plaintiff’s argument be rejected. Plaintiff was 

specifically informed that, after review, his grievance did not meet the criteria for review under 

DC-ADM 008.  Accordingly, his grievance was reviewed under DC-ADM 804. Additionally, 

after Plaintiff received the IRR, there could be no doubt that his grievance had not been reviewed 

under DC-ADM 008.   As the summary judgment record reflects, Plaintiff was familiar with the 

three-step appeal process required under DC-ADM 804; yet, he failed to appeal Grievance No. 

561453 to final review.  Therefore, summary judgment should be granted on Plaintiff’s sexual 

harassment /retaliation claim (Claim Three) against Defendant Carter based on Plaintiff’s failure 

to exhaust administrative remedies. 

  3. Claims Against  Tracy Shawley and Jane Doe(s), RNs 

 The summary judgment record reflects that Plaintiff did not file any grievances during 

the relevant time frame regarding any alleged misconduct by Tracy Shawley or the Jane Doe(s), 

R.N.  Accordingly, summary judgment should be granted on all claims against Tracy Shawley 

and Jane Doe(s), RNs based on Plaintiff’s failure to exhaust administrative remedies. 

III. Conclusion 

 For all the foregoing reasons, it is recommended that the Motion to Dismiss For Failure 

to State A Claim filed by the Defendants, which has been converted to a motion for summary 

judgment on the issue of exhaustion only, be granted in part and denied part as follows: 
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 1. Summary Judgment be granted on Plaintiff’s claims that he was sexually harassed 

by Defendant C/O Carter on April 5, 2015, based on Plaintiff’s failure to exhaust his 

administrative remedies; 

 2. Summary Judgment be granted on Plaintiff’s claims against Defendant Tracy 

Shawley and Jane Doe(s), RNs, based on Plaintiff’s failure to exhaust his administrative 

remedies and Defendants Shawley and Jane Doe(s), RNs; 

 3. Summary Judgment be denied on Plaintiff’s claims that on February 18, 2015, he 

was assaulted by Defendant C/O Gumbert and Defendant C/O Elynoff failed to protect him from 

such assault(s); and 

 4. Summary Judgment be denied on Plaintiff’s claims that on February 21, 2015, 

Defendants C/O Gumbert and C/O Carter retaliated against Plaintiff by misappropriating his 

legal property.   

 Any party is permitted to file Objections to this Report and Recommendation to the 

assigned United States District Judge.  In accordance with 28 U.S.C. § 636(b), Fed.R.Civ.P. 6(d) 

and 72(b)(2), and LCvR 72.D.2, Plaintiff, because he is a non-electronically registered party, 

must file objections to this Report and Recommendation by February 12, 2018, and Defendants, 

because they are electronically registered parties, must file objections, if any, by February 8, 

2018.  The parties are cautioned that failure to file Objections within this timeframe “will waive 

the right to appeal.” Brightwell v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir. 2011). 

        s/Cynthia Reed Eddy 

       Cynthia Reed Eddy 

       United States Magistrate Judge 

 

Dated: January 24, 2018 
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cc: GEORGE DALIE  

 HC-9826  

 SCI Rockview  

 P.O. Box A  

 Bellefonte, PA 16823 

 (via U.S. First Class Mail) 

 

 Yana L. Warshafsky  

 Office of the Attorney General 

 (via ECF electronic notification) 
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