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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

WILLIAM MAYO,  

 

                          Plaintiff, 

 

v. 

 

CORRECTIONAL OFFICER 

FINLEY, LIEUTENANT LEWIS, 

LIEUTENANT GRECO, JANE DOE, 

SUPERINTENDENT ROBERT D. 

GILMORE 

 

                          Defendants.                    

 

 

 

) 

)           Civil Action No. 16-cv-1514 

)            

) District Judge Cathy Bissoon 

) Magistrate Judge Lisa Pupo Lenihan 

)           

) 

) ECF No. 22 

)            

) 

 

 

 

REPORT AND RECOMMENDATION 

I. RECOMMENDATION 

For the reasons stated herein, it is respectfully recommended that the Defendant’s Partial 

Motion to Dismiss (ECF No. 22) be granted in part and denied in part.  It should be denied with 

respect to Plaintiff’s state tort claim of assault and battery against Defendant Finley.  In all other 

respects, the Motion should be granted. 

II. REPORT 

Plaintiff, William Mayo (hereinafter referred to as “Plaintiff”), initiated the instant action 

with the filing of a Motion to Proceed in forma pauperis on September 30, 2016. (ECF No. 1). 

After the Motion was granted, his Complaint was filed on October 21, 2016.  (ECF No. 8).  An 

Amended Complaint was filed on January 12, 2017.  (ECF No. 21.)  Plaintiff sues the following 

individuals at SCI-Greene, where he was previously confined:  Correctional Officer Finley, 
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Lieutenant Lewis, Lieutenant Grego, Nurse Jane Doe,
1
 and Superintendent Robert D. Gilmore. 

Defendants have filed a Partial Motion to Dismiss Plaintiff’s Amended Complaint arguing that 

Plaintiff has failed to state a claim upon which relief can be granted.  (ECF No. 22.)  For the 

following reasons, Defendants’ Partial Motion to Dismiss should be granted in part and denied in 

part. 

A. Plaintiff’s Allegations 

Plaintiff alleges the following facts in his Amended Complaint.  At approximately 7:00 

a.m. on April 3, 2015, Plaintiff got into an argument with Nurse Tate over the identity of two 

medications with which he was unfamiliar.  (ECF No. 21, ¶ 9.)  Nurse Tate gave Plaintiff a direct 

order “to just take them,” with which Plaintiff decided to comply.  Id., ¶¶ 9, 10.  However, before 

he could retrieve the two medications off the wicket, Defendant Finley “slammed plaintiff’s right 

hand in between it, causing it to bleed profusely.”  Id., ¶ 11.  Plaintiff alleges that his entire right 

arm was twisted in a “pretzel like” form, causing his shoulder to pop out of place.  Id., ¶ 13.  

After approximately ten minutes had passed with Defendant Finley still holding Plaintiff’s hand 

in the wicket, Nurse Tate alerted the sergeant on duty, who in turn alerted Defendants Lieutenant 

Grego and Lieutenant Lewis.  Id., ¶¶ 12, 14.  Upon their arrival, and after approximately twenty 

minutes had passed, they gave Defendant Finley a direct order to release Plaintiff’s arm.  Id., ¶ 

15. 

After Defendant Finley released Plaintiff’s arm, Plaintiff popped his shoulder back into 

place and was escorted to medical by Defendants Grego and Lewis.  Id., ¶¶ 16, 17.  Plaintiff 

alleges that while at medical, Defendant Nurse Jane Doe only took pictures of Plaintiff’s arm and 

cleaned the blood from off his hand.  Id., ¶ 18.  Plaintiff claims that she gave him a “substandard 

                                                           
1
 Nurse Jane Doe has not yet been identified or served. 
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amount of treatment” because she was ordered to do so by Defendant Lewis who was standing 

out in the hallway.  Id., ¶ 17. 

Shortly after he left medical, Plaintiff requested a criminal complaint form from 

Defendants Grego and Lewis, who told Plaintiff that such forms did not exist.  Id., ¶¶ 19, 20.  

Once back to his unit, Plaintiff was notified by Defendant Grego that he was being moved from 

cell 8 to cell 4.  Id., ¶ 21.  Plaintiff was placed on property restriction and his cell contents and 

property did not move with him.  Id., ¶ 21.  Fourteen days later, he was moved back into cell 8.  

Id., ¶ 22. 

Following the incident on April 3, 2015, Plaintiff was served with a misconduct report, 

which accused him of assaulting staff and refusing to obey a direct order.  Id., ¶ 23.  Plaintiff’s 

disciplinary hearing took place on April 8, 2015, but he requested that it be rescheduled so that 

the Hearing Examiner could review the camera footage of the incident.  Id., ¶ 24.  The hearing 

was rescheduled to the following day, at which time Plaintiff was found guilty and sanctioned to 

thirty days disciplinary custody.  Id., ¶ 25.  Plaintiff appealed the Hearing Examiner’s finding of 

guilt, which was upheld by the Program Review Committee and then Defendant Superintendent 

Robert D. Gilmore.  Id., ¶¶ 26, 27, 28.    

B. Standard of Review 

The United States Court of Appeals for the Third Circuit aptly summarized the standard 

to be applied in deciding motions to dismiss filed pursuant to Rule 12(b)(6): 

Under the “notice pleading” standard embodied in Rule 8 of the 

Federal Rules of Civil Procedure, a plaintiff must come forward 

with “a short and plain statement of the claim showing that the 

pleader is entitled to relief.” As explicated in Ashcroft v. Iqbal, 556 

U.S. 662, 678 (2009), a claimant must state a “plausible” claim for 

relief, and “[a] claim has facial plausibility when the pleaded 

factual content allows the court to draw the reasonable inference 

that the defendant is liable for the misconduct alleged.” Although 

Case 2:16-cv-01514-CB-LPL   Document 27   Filed 03/24/17   Page 3 of 16

http://www.westlaw.com/Find/default.wl?rs=kmfn4.8&vr=2.0&kmvr=2.6&FindType=Y&DB=0000780&serialnum=2018848474&kmsource=da3.0
http://www.westlaw.com/Find/default.wl?rs=kmfn4.8&vr=2.0&kmvr=2.6&FindType=Y&DB=0000780&serialnum=2018848474&kmsource=da3.0


4 

 

“[f]actual allegations must be enough to raise a right to relief 

above the speculative level,” Bell Atlantic Corp. v. Twombly, 550 

U.S. 544, 555 (2007), a plaintiff “need only put forth allegations 

that raise a reasonable expectation that discovery will reveal 

evidence of the necessary element.” Fowler v. UPMC Shadyside, 

578 F.3d 203, 213 (3d Cir. 2009) (quotation marks and citations 

omitted); see also Covington v. Int'l Ass'n of Approved Basketball 

Officials, 710 F.3d 114, 117–18 (3d Cir. 2013). 

 

Also, when considering pro se pleadings, a court must employ less stringent standards 

than when judging the work product of an attorney.  Haines v. Kerner, 404 U.S. 519, 520 (1972).  

When presented with a pro se complaint, the court should construe the complaint liberally and 

draw fair inferences from what is not alleged as well as from what is alleged.  Dluhos v. 

Strasberg, 321 F.3d 365, 369 (3d Cir. 2003).  In a § 1983 action, the court must “apply the 

applicable law, irrespective of whether the pro se litigant has mentioned it by name.”  Higgins v. 

Beyer, 293 F.3d 683, 688 (3d Cir. 2002) (quoting Holley v. Dep’t of Veteran Affairs, 165 F.3d 

244, 247-48 (3d Cir. 1999)).  See also Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996) (“Since this 

is a § 1983 action, the [pro se] plaintiffs are entitled to relief if their complaint sufficiently 

alleges deprivation of any right secured by the Constitution.”) (quoting Higgins, 293 F.3d at 

688).  Notwithstanding this liberality, pro se litigants are not relieved of their obligation to allege 

sufficient facts to support a cognizable legal claim.  See, e.g., Taylor v. Books A Million, Inc., 

296 F.3d 376, 378 (5th Cir. 2002); Riddle v. Mondragon, 83 F.3d 1197, 2102 (10th Cir. 1996). 

C. Discussion 

1. Plaintiff’s Eighth Amendment conditions of confinement claim against 

Defendants Lieutenant Grego and Lieutenant Lewis.  
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 Plaintiff claims that Defendants Grego and Lewis deprived him of “life’s necessities” 

when he was made to go without his property for fourteen days.
2
  Specifically, Plaintiff alleges 

that Defendants Grego and Lewis violated the Eighth Amendment when they denied him the 

opportunity to pack the contents of his old cell before moving him to his new cell. 

 The Eighth Amendment protects individuals against the infliction of “cruel and unusual 

punishments.”  U.S. Const. amend. VIII.  This protection, enforced against the states through the 

Fourteenth Amendment, guarantees incarcerated persons humane conditions of confinement.  In 

this regard, prison officials must ensure that inmates receive adequate food, clothing, shelter and 

medical care, and must “take reasonable measures to guarantee the safety of the inmates.”  

Farmer v. Brennan, 511 U.S. 825,832 (1994) (quoting Hudson v. Palmer, 468 U.S. 517, 526-27 

(1984)).  A prisoner asserting a conditions of confinement claim must show that the alleged 

deprivation is “sufficiently serious” and that he has been deprived of the “minimal civilized 

measure of life’s necessities.” Id. at 834 (citing Rhodes v. Chapman, 452 U.S. 337, 347 (1981)).  

In addition, a prison official cannot be found liable under the Eighth Amendment for denying an 

inmate humane conditions of confinement unless the official is deliberately indifferent, that is, 

the official knows of and disregards a substantial risk of serious harm to inmate health or safety. 

Id. at 847.  The official must both be aware of facts from which he could infer that a substantial 

risk of serious harm exists, and he must draw that inference. Id. (holding that both subjective and 

objective components must be satisfied). See also Watson v. Secretary Pennsylvania Dept. of 

Corrections, 567 F. App’x 75, 78 (3d Cir.2014). 

                                                           
2
 While Plaintiff claims that he was deprived of the contents of his old cell for fourteen days, 

Lieutenant Morris’ response to Plaintiff’s Grievance # 560910 indicates that Plaintiff’s property 

was returned to him on the morning of April 6, 2016, which was only three days after he was 

transferred into a new cell.  (ECF No. 8-4, p.6.)  The response also indicates that Plaintiff’s 

property was withheld from him due to his argumentative behavior and it was returned “as soon 

as [his] behavior warranted it.”  Id. 
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 Here, Plaintiff does not allege that he was without basic human needs during the time he 

was in disciplinary custody.  Instead, he claims that he was deprived of his personal property, 

which he does not even identify.  To the extent Plaintiff claims that his placement on property 

restriction for fourteen days violated the Eighth Amendment, his allegation does not state a 

claim.  See Powell v. Wetzel, 2014 WL 2864686, at *5 (M.D. Pa. June 24, 2014) (inmate’s claim 

that he was denied access to certain boxes containing legal documents during the time he was 

confined in the RHU do not rise to the level of an Eighth Amendment violation); Readon v. 

Walker, 2012 WL 2162007, at *8 (M.D. Fl. June 13, 2012) (putting inmate on property 

restriction does not run afoul of the Eighth Amendment); Clark v. Presley, 2010 WL 2243427, at 

*2 (N.D. Miss. May 12, 2010) (thirty-day property restriction was permissible under the Eighth 

Amendment).  It is noted, however, that Plaintiff states in response to Defendants’ Partial Motion 

to Dismiss that he was “without any toothpaste, toothbrush, soap, washcloth or any of the other 

hygienic items that inmates have . . . .”  (ECF No. 26, p.8.)
 3

  To the extent Plaintiff contends that 

it was these items he was forced to go without for fourteen days, although the amount of time 

appears to be disputed by the exhibits he attached to his Complaint, his allegations still do not 

state a claim because deprivation of personal hygiene items for a limited number of days does 

not violate the Eighth Amendment.  See, e.g., Matthews v. Murphy, 1992 WL 33902, at *4 (9th 

                                                           
3
 The undersigned notes that this allegation was not included within his Amended Complaint, and 

therefore it should not be considered by the Court.  Grayson v. Mayview State Hospital, 293 F.3d 

103, 109 n. 9 (3d Cir.2002) (“For the sake of clarity, a prisoner plaintiff (or any other plaintiff) 

should not be able effectively to amend a complaint through any document short of an amended 

pleading.”). Accord Commonwealth of Pa. ex. rel. Zimmerman v. PepsiCo, Inc., 836 F.2d 173, 

181 (3d Cir.1988) (“[I]t is axiomatic that the complaint may not be amended by the briefs in 

opposition to a motion to dismiss.”). This is true, notwithstanding the fact that Plaintiff is pro se. 

See, e.g., McArdle v. Tronetti, 961 F.2d 1083, 1089 (3d Cir.1992) (applying rule of Zimmerman 

v. PepsiCo. but the pro se litigant there was an attorney); Martin v. Zook, NO. CIV.A. 87–3775, 

1988 WL 33919 (E.D.Pa. March 31, 1988) (applying rule of Zimmerman v. PepsiCo. to pro se 

lay plaintiff). 
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Cir. Feb. 25, 1992) (no Eighth Amendment violation where inmate was deprived of a towel, 

toothbrush, toothpaste, and soap for thirty-four days); Harris v. Fleming, 839 F.2d 1232, 1235 

(7th Cir.1988) (no Eighth Amendment violation when prison officials housed inmate for twenty-

eight days in roach-infested cell and denied him toilet paper for five days, and soap, toothbrush 

and toothpaste for ten days). 

 Furthermore, there are no allegations in the Amended Complaint showing that 

Defendants acted with “deliberate indifference” in placing Plaintiff on property restriction for 

fourteen days.  The deprivation of Plaintiff’s personal property for fourteen days did not pose a 

substantial risk of serious harm to Plaintiff’s health or safety.  Therefore, it is recommended that 

this claim be denied with prejudice.  

2. Plaintiff’s Eighth Amendment excessive force claim against Defendant 

Finley. 

 

Plaintiff alleges that Defendant Finley’s actions constituted excessive force and therefore 

violated his Eighth Amendment right to be free from cruel and unusual punishment.  Defendants 

do not move to dismiss this claim at this time.  Therefore, this claim should move forward. 

3. Plaintiff’s Eighth Amendment deliberate indifference claim against 

Defendant Gilmore. 

 

Plaintiff alleges that Defendant Gilmore failed “to take disciplinary or other action to 

curb the known pattern of physical abuse of inmates” by Defendant Finley and that this failure 

constituted a deliberate indifference to Plaintiff and other prisoners’ safety.  (ECF No. 21, ¶ 34.) 

Failure to adequately train, supervise, or discipline can ordinarily be considered 

deliberate indifference only where the failure has caused a pattern of violations.  Bd. of Cnty. 

Comm’rs of Bryan Cnty. v. Brown, 520 U.S. 397, 407-09 (1997).  Without a pattern of past 

violations, a plaintiff has to “show both contemporaneous knowledge of the offending incident . . 
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. and circumstances under which a supervisor’s actions or inaction could be found to have 

communicated a message of approval to the offending subordinate.”  Montgomery v. De Simone, 

159 F.3d 120, 127 (3d Cir. 1998) (citing Bonenberger v. Plymouth Township, 132 F.3d 20, 25 

(3d Cir. 1997)). 

While Plaintiff alleges his injuries were caused by Defendant Gilmore’s failure to take 

disciplinary action against Defendant Finley for his prior acts of physical abuse of inmates, this 

is the only such allegation in his Amended Complaint with respect to this issue and it is nothing 

more than a bald assertion unsupported by facts.  Not only does he fail to plead actual facts about 

Defendant Finley’s “pattern of physical abuse of inmates,” he also fails to plead facts showing 

that Defendant Finley would not have acted in this instance had he been disciplined for his prior 

acts of alleged abuse.  Plaintiff does nothing more than conclusively recite the elements of a 

claim against Defendant Gilmore and this will not suffice.  As such, his claim should be 

dismissed.   

4. Plaintiff’s state tort claim of assault and battery against Defendant 

Finley.  

 

Plaintiff asserts a state law intentional tort claim against Defendant Finley for assault and 

battery.  In 1978, the Pennsylvania General Assembly passed the Act of September 28, 1978, 

P.L. 788, No. 152, 1 Pa.C.S. § 2310, which is a comprehensive tort claims act that provides 

sovereign immunity for the Commonwealth, its agencies, and employees acting within the scope 

of their employment.  There are nine exceptions to this sovereign immunity.  They are: (1) 

vehicle liability; (2) medical/professional liability; (3) care, custody, or control of personal 

property; (4) Commonwealth real estate, highways and sidewalks; (5) potholes and other 

dangerous conditions; (6) care, custody or control of animals; (7) liquor store sales; (8) National 

Guard activities; and (9) toxoids and vaccines.  42 Pa.C.S. § 8522.  Additionally, sovereign 
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immunity applies to intentional as well as negligent torts.  See Story v. Mechling, 412 F. Supp. 2d 

509, 519 (W.D. Pa. 2006). 

The Pennsylvania Department of Corrections is an agency of the Commonwealth of 

Pennsylvania.  See Waters v. Tennis, No. 04-2497, 2006 WL 2136248, at *2 (M.D. Pa. Jul. 26, 

2006).  As such, it is governed by Section 9522, which does not provide an exception for willful 

misconduct.  See Kranson v. Valley Crest Nursing Home, 755 F.2d 46, 52 (3d Cir. 1985); Holt v. 

Northwest Pennsylvania Training P’ship Consortium, Inc., 694 A.2d 1134, 1140 (Pa. Commw. 

1997) (“Unlike for local agency employees, willful misconduct does not vitiate a 

Commonwealth employee’s immunity.”) 

Plaintiff’s state law tort claim of “assault and battery” does not fall within one of the 

exceptions to sovereign immunity listed in Section 8522.  The claim is therefore barred unless 

CO Finley was acting outside the scope of his employment during the alleged assault and battery. 

Under Pennsylvania law, an action falls within the scope of employment if it: (1) is the 

kind that the employee is employed to perform; (2) occurs substantially within the job’s 

authorized time and space limits; (3) is motivated at least in part by a desire to serve the 

employer; and (4) if force was used by the employee against another, the use of force is not 

unexpected by the employer.  Wesley v. Hollis, No. 03-3130, 2007 U.S. Dist. LEXIS 41562, 

2007 WL 1655483, at *14 (E.D. Pa. June 6, 2007).  Where the alleged intentional tort was 

unprovoked, unnecessary or unjustified by security concerns or penological goals, courts have 

ruled that such conduct does not, as a matter of law, fall within the scope of employment.  For 

example, in Robus v. Pennsylvania Dep’t of Corrections, No. 04-2175, 2006 WL 2060615, at 

*13 (E.D. Pa. Jul. 20, 2006), the defendant corrections officer allegedly beat the plaintiff and 

placed him, without justification, in the restricted housing unit.  Concluding that if the defendant 
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acted as alleged, then his conduct fell outside the scope of his employment, the court declined to 

dismiss the plaintiff’s claims against that defendant on sovereign immunity grounds.   

Similarly, in Velykis v. Shannon, No. 06-0124, 2006 WL 3098025 (M.D. Pa. Oct. 30, 

2006), where a defendant corrections officer allegedly slammed a van door on the plaintiff’s 

head, the court held that the defendant was not entitled to dismissal at the pleading stage on the 

basis of sovereign immunity.  In so concluding, the court noted that “[t]he intentional use of 

force alleged here is not of a kind and nature [the defendant] was employed to perform, it does 

not appear to have been intended to serve any purpose of the Department of Corrections, and 

while the Department would expect that force might be used at some point against an inmate, it 

would not expect the deliberate and unjustified use of force, apparently totally divorced from any 

need of the officer to exert control over the prisoner.”  Id. at *3-4. 

If Plaintiff’s allegations are true, and Defendant Finley was on duty and working his 

regular hours when the incident in question occurred, then his use of force was unprovoked and 

unwarranted.  According to Plaintiff, Defendant Finley’s actions were incited by Plaintiff’s 

“argument” with Nurse Tate and his alleged belief that Plaintiff was questioning her authority.  

However, Plaintiff was locked behind a steel door and separated from Defendant Finley and 

Nurse Tate with the incident occurred. 

Regardless of whether Plaintiff was behaving belligerently, Defendants Finley’s alleged 

use of force against Plaintiff is not the type of force expected or permitted by the Department of 

Corrections. Plaintiff allegedly posed no security threat to Defendants Finley or the nurse at the 

time of the incident because he was locked in his cell. Furthermore, Plaintiff alleges he was in 

the process of complying with the nurse’s orders to take the medication when Defendant Finley 

slammed his hand in the wicket. According to the facts as alleged by Plaintiff, Defendant 
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Finley’s act of slamming Plaintiff’s hand in the wicket and twisting his arm into a pretzel shape 

was unprovoked, unnecessary and unjustified by security concerns or penological goals.  

Therefore, it would not fall within the scope of his employment. As such, Defendant Finley is 

not entitled to sovereign immunity at this stage of the proceedings and Plaintiff’s assault and 

battery claim should not be dismissed. 

5. Plaintiff’s claims against Defendant Gilmore in his official capacity. 

 

Plaintiff asserts in his Amended Complaint that he is suing the Defendant Robert D. 

Gilmore in his official capacity as Superintendent of SCI Greene.
4
 As correctly noted by 

Defendants, the Eleventh Amendment bars suits against a state in federal court by private parties. 

Laskari v. Thornburgh, 661 F.2d 23, 25 (3d Cir. 1981) (citing Alabama v. Pugh, 438 U.S. 781 

(1978)). “Unless a State has waived its Eleventh Amendment immunity or Congress has 

overridden it . . . a State cannot be sued directly in its own name regardless of the relief sought.” 

Kentucky v. Graham, 473 U.S. 159, 167 n.14 (1985) (citing Pugh, 438 U.S. at 781)).  Eleventh 

Amendment immunity protects entities created by state governments that operate as alter egos or 

arms of the State.  See Lake Country Estates v. Tahoe Reg’l Planning Agency, 440 U.S. 391, 402 

(1979).  

The United States Supreme Court has held that a § 1983 action brought against a “State 

and its Board of Corrections is barred by the Eleventh Amendment unless [the State] has 

consented to the filing of such a suit.”  Pugh, 438 U.S. at 782.  The Commonwealth of 

Pennsylvania has specifically reserved its right to immunity from suit in federal court pursuant to 

the Eleventh Amendment.  42 Pa. Cons. Stat. § 8521(b) (“Nothing contained in this subchapter 

shall be construed to waive the immunity of the Commonwealth from suit in Federal courts 

                                                           
4
 Plaintiff is also suing Defendant Gilmore in his individual capacity.  (ECF No. 21, ¶ 7.) 
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guaranteed by the Eleventh Amendment to the Constitution of the United States.”)  Moreover, 

the United States Supreme Court has held that § 1983 does not override a State’s Eleventh 

Amendment immunity.  Quern v. Jordan, 440 U.S. 332, 342 (1979).   

 In addition, the DOC, as an agency of the State, and individuals sued in their official 

capacities, are not “persons” for purposes § 1983 and therefore may not be sued under the civil 

rights statute.  Will v. Michigan Dep’t of State Police, 491 U.S. 58, 71 (1989).  Therefore, the 

Eleventh Amendment requires the dismissal with prejudice of the claims against Defendant 

Superintendent Gilmore in his official capacity.   

6. Plaintiff’s Due Process claims against Defendants Finley and Gilmore.  

 

Plaintiff claims that Defendant Finley violated his right to due process by issuing him a 

false misconduct for assaulting staff, which resulted in a thirty day disciplinary custody sanction.  

He also claims that Defendant Gilmore denied him his right to due process by upholding the 

Hearing Examiner’s finding of guilt.  

With respect to Plaintiff’s due process claim against Defendant Finley, it is well 

established that the act of filing a false disciplinary charge does not itself violate a prisoner’s 

constitutional rights even if it may result in the deprivation of a protected liberty interest.  See 

Freeman v. Rideout, 808 F.2d 949, 951 (2d Cir. 1986) (A “prison inmate has no constitutionally 

guaranteed immunity from being falsely or wrongly accused of conduct which may result in the 

deprivation of a protected liberty interest”), cert. denied, 485 U.S. 982 (1988).  Instead, inmates 

have the right not to be deprived of a protected liberty interest without due process of law.  Thus, 

where the prisoner is provided due process, no constitutional violation results from being falsely 

accused of a misconduct.  See Flanagan v. Shively, 783 F.Supp. 922, 931 (M.D. Pa. 1993), aff’d, 

980 F.2d 722 (3d Cir. 1992). 
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In analyzing any procedural due process claim of this type, “the first step is to determine 

whether the nature of the interest is one within the contemplation of the ‘liberty or property’ 

language of the Fourteenth Amendment.”  Shoats v. Horn, 213 F.3d 140, 143 (3d Cir. 2000) 

(citing Fuentes v. Shevin, 407 U.S. 67 (1972)).  Once the court determines that a protected 

property or liberty interest has been asserted, the question then becomes what process is due to 

protect it.  Id. (citing Morrissey v. Brewer, 408 U.S. 471, 481 (1982)).  However, if the court 

determines that a protected liberty interest has not been stated, then it is not required to analyze 

what procedures were required to be followed when an alleged deprivation occurred.  Evans v. 

Fanelli, Civ. No. 1:CV-12-2385, 2013 WL 3049112, *4 (M.D. Pa. June 17, 2013).   

In Sandin v. Conner, 515 U.S. 472 (1995), the United States Supreme Court pronounced 

a new standard for determining whether prison conditions deprive a prisoner of a liberty interest 

that is protected by due process guarantees.  Specifically, the Supreme Court held that prison 

conditions do not impact a protected liberty interest unless they result in an “atypical and 

significant hardship on the inmate in relation to the ordinary incidents of prison life.”  Id. at 483.  

“In finding that the prisoner’s thirty-day confinement in disciplinary custody did not present the 

type of atypical, significant deprivation in which a State might conceivably create a liberty 

interest, the Court considered the following two factors:  1) the amount of time the prisoner was 

placed in disciplinary segregation; and 2) whether the conditions of his confinement in 

disciplinary segregation were significantly more restrictive than those imposed upon other 

inmates in solitary confinement.”  Shoats, 213 F.2d at 144 (citing Sandin, 515 U.S. at 486). 

Applying these legal benchmarks, courts have held that confinement in administrative or 

punitive segregation will rarely be sufficient, without more, to establish the kind of “atypical” 

deprivation of prison life necessary to implicate a liberty interest.  See Smith v. Mensinger, 293 
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F.3d 641, 653 (3d Cir. 2002) (explaining that administrative or punitive segregation alone will 

rarely be enough to establish an atypical deprivation sufficient to implicate a liberty interest).  

The Third Circuit has held that both seven months in disciplinary confinement, Smith, 293 F.3d 

at 654, and fifteen months in administrative confinement, Griffin v. Vaughn, 112 F.3d 703, 706 

(3d Cir. 1997), did not implicate a protected liberty interest. 

In this case, Plaintiff was notified of the charges against him and provided with a 

disciplinary hearing where he was found guilty and sanctioned to thirty days of disciplinary 

custody.  It is clear that Plaintiff’s sanction of thirty days disciplinary custody is not sufficient to 

establish an atypical and significant hardship that would implicate a liberty interest and entitle 

him to procedural due process protections.  Thus, Plaintiff’s claims against Defendant Finley that 

stem from the issuance of an allegedly false misconduct should be dismissed with prejudice.
5
   

Additionally, Plaintiff seeks to hold Defendant Gilmore liable for his role in the 

misconduct appeal process, arguing that he failed to consider the validity of Plaintiff’s claims.  

However, there are no factual allegations of personal involvement by Defendant Gilmore, which 

are necessary to establish a defendant’s liability. 

In this regard, it is well settled that a “defendant in a civil rights action must have 

personal involvement in the alleged wrongs; liability cannot be predicated solely on the 

operation of respondeat superior.”  Rode v. Dellarciprete, 845 F.2d 1195, 1207 (3d Cir. 1988) 

                                                           
5
 Moreover, “so long as . . . procedural requirements are satisfied, mere allegations of falsified 

evidence or misconduct reports, without more, are not enough to state a due process claim.”  

Smith v. Mensinger, 293 F.3d 641, 654 (3d Cir. 2002) (citing Freeman v. Rideout, 808 F.2d 949, 

953 (2d Cir. 1986)).  Plaintiff had a full opportunity to challenge his misconduct and raise claims 

before both the Hearing Examiner and the Program Review Committee.  The fact that the 

Hearing Examiner found the video footage to not substantiate Plaintiff’s claims does not in itself 

render the hearing procedurally deficient.  See McKeithan v. Beard, 322 F. App’x 194, 201 (3d 

Cir. 2009) (“the videotape and photographs at most constitute potentially exculpatory evidence, 

which prison officials have no constitutional obligation to preserve or consider.”) 
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(citing Parratt v. Taylor, 451 U.S. 527, 537 n.3 (1981) (other citation omitted)); see also C.N. v. 

Ridgewood Bd. of Educ., 430 F.3d 159, 173 (3d Cir.2005) (“To impose liability on the individual 

defendants, Plaintiffs must show that each one individually participated in the alleged 

constitutional violation or approved of it.”) (citing C.H. v. Oliva, 226 F.3d 198, 201–02 (3d 

Cir.2000) (en banc)).  A plaintiff must aver this personal involvement through allegations of 

participation, personal direction, or actual knowledge and acquiescence.  Rode, 845 F.2d at 1207.   

However, the personal involvement required to establish the deprivation of a constitution 

right cannot be shown through a prison official’s secondary review of an inmate’s grievance or 

appeal.  See Simonton v. Tennis, 437 F. App’x 60, 61 (3d Cir. 2011) (citing Rode, 845 F.2d at 

1207-08).  See also Brooks v. Beard, 167 F. App’x 923, 925 (3d Cir. 2005) (holding that a state 

prisoner’s allegation that prison officials and administrators responded inappropriately, or failed 

to respond to a prison grievance, did not establish that the officials and administrators were 

involved in the underlying allegedly unconstitutional conduct).  Simply put, “[a] bare allegation 

of ‘rubber stamping’ does not suffice to establish a cognizable constitutional violation.”  

Simonton, 437 F. App’x at 61.  Therefore, Plaintiff’s due process claim against Defendant 

Gilmore for his role in the misconduct appeal process should be dismissed with prejudice. 

III. CONCLUSION 

For the aforementioned reasons, it is respectfully recommended that the Defendant’s 

Partial Motion to Dismiss (ECF No. 22) be granted in part and denied in part.  It should be 

denied with respect to Plaintiff’s state tort claim of assault and battery against Defendant Finley.  

In all other respects, the Motion should be granted. 

In accordance with the applicable provisions of the Magistrate Judges Act, 28 U.S.C. § 

636(b)(1)(B)&(C), and Rule 72.D.2 of the Local Rules of Court, Plaintiff shall have fourteen 
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http://www.westlaw.com/Find/default.wl?rs=kmfn4.8&vr=2.0&kmvr=2.6&FindType=L&DB=1000546&DocName=28USCAS636&kmsource=da3.0
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(14) days from the date of the service of this report and recommendation to file written 

objections thereto.  Plaintiff’s failure to file timely objections will constitute a waiver of his 

appellate rights. 

Dated:  March 24, 2017. 

 

________________________ 

Lisa Pupo Lenihan 

United States Magistrate Judge 

 

 

 cc: William Mayo  

FZ-2947 

SCI Fayette 

P.O. Box 9999 

LaBelle, PA 15450 

Pro se  

 

        Counsel for Defendants 

        Via CM/ECF Electronic Mail 
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