
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 
ORLANDO STANFORD, 
 
  Plaintiff, 
 
   v. 
 
JOHN WALTON, ERIC SCHWARTZ, 
STEVEN CMAR, BRAD TOMASELLO, 
GEORGE LOWTHER, DAWN 
BICKERTON, AMY WIDMAR, 
WESTMORELAND COUNTY PRISON, and 
WESTMORELAND COUNTY PRISON 
BOARD,  
 
 
  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
)
)
)
)
) 
 

  
 
Civil Action No. 16-1584   
Judge Mark R. Hornak 
Chief Magistrate Judge Maureen P. Kelly 
 
 
 
 
Re: ECF Nos. 61, 78 and 86 
 

    
REPORT AND RECOMMENDATION 

 
 
I. RECOMMENDATION 

 Plaintiff Orlando Stanford (“Plaintiff”), who is currently incarcerated at the State 

Correctional Institution at Greene (“SCI Greene”), brings this civil rights action alleging 

violations of his constitutional rights while he was housed in the Westmoreland County Prison in 

2016.  Defendants have filed three separate Motions to Dismiss this case.  ECF Nos. 61, 78 and 

86.  For the reasons that follow, it is respectfully recommended that the Motion to Dismiss filed 

by Defendants Dawn Bickerton and Amy Widmar (“the Medical Defendants”), ECF No. 86, be 

granted and the Motions to Dismiss filed by Defendants John Walton, Eric Schwartz, Steven 

Cmar, Brad Tomasello, George Lowther, Westmoreland County Prison and Westmoreland 

County Prison Board (“the County Defendants”), ECF Nos. 61 and 78, be denied. 
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II. REPORT 

 A. FACTUAL BACKGROUND 

 In the operative Second Amended Complaint, Plaintiff makes the following allegations.  

From September 6, 2016, to October 5, 2016, while housed at Westmoreland County Prison, 

Plaintiff was placed in restricted housing due to a rule infraction.  ECF No. 59 ¶¶ 3, 43.  He was 

not given a recreation hour from September 6, 2016, to September 21, 2016.  Id. ¶ 9.  He was not 

given a shower from September 8, 2016, to September 16, 2016.  Id. ¶ 10.  He was not given a 

clean uniform or sheets from September 6, 2016, to September 26, 2016.  Id. ¶ 11.   

 Plaintiff was not permitted to: speak with a sergeant or lieutenant, obtain a grievance, or 

speak with medical personnel or a psychologist.  Id. ¶¶ 12-15. 

 During this time, Plaintiff contracted a fungal infection in his toe.  Id. ¶ 23.  Plaintiff’s 

requests for medical treatment initially went unanswered.  Id. ¶¶ 25-28.  On September 26, 2016, 

at a “board meeting,” Plaintiff informed Defendant Schwartz and Lieutenant Murphy about his 

toe.  Id. ¶ 30.  Lieutenant Murphy directed that Plaintiff be seen.  Id.  Plaintiff was seen on 

September 26, 2016, by Defendant Bickerton, a physician’s assistant.  Id. ¶ 31.  Bickerton saw 

that the toe was red and inflamed and Plaintiff informed her that it had been like that for weeks 

and that it hurt when pressure was applied.  Id.  Bickerton told Plaintiff that it looked like he had 

stubbed it, refused to treat it and said “it’ll run its course.”  Id. 

 Plaintiff requested to be seen by another nurse.  Id. ¶ 32.  On October 4, 2016, Lieutenant 

Murphy had Plaintiff seen by Defendant Widmar, a Health Services Administrator.  Id. ¶ 33.  

Plaintiff informed Widmar of the duration of his infection and requested antibiotics or other 

treatment for his infection.  Id. ¶ 34.  Widmar refused to look at the toe and relied on Bickerton’s 
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notes, stating that “we don’t give out antibiotics for anything” but to let her know if it got any 

worse.  Id. ¶ 35.   

 When Plaintiff returned to SCI Greene on or about November 7, 2016, he was diagnosed 

with an infection and prescribed treatment.  Id. ¶ 38.   

 On September 30, 2016, Plaintiff spoke to Defendant Lowther about ongoing complaints 

about Plaintiff’s law library access at Westmoreland County Prison.  Id. ¶ 36.  Plaintiff asked for 

an emergency grievance and Lowther told Plaintiff that was “only in a life or death situation.”  

Id.  While in restricted housing at Westmoreland County Prison, Plaintiff was only allowed to 

obtain specifically requested legal materials; he was not allowed physical access to the library.  

Id. ¶¶ 40-41.  At this time, Plaintiff was proceeding pro se in a pending criminal action.  Id. ¶ 44.  

In that case, Plaintiff had briefs due in support of his pre-trial motions, within 20 days of a 

September 8, 2016, order.  Id. ¶ 46.  The pre-trial motions were denied at an October 26, 2016, 

hearing due to Plaintiff’s legal preparation having been hindered.  Id. ¶ 49.   

 In his Second Amended Complaint, Plaintiff brings four unnumbered claims.  The Court 

has identified them by number for ease of reference.  Count I, brought against Defendants 

Walton, Tomasello, Schwartz, is a claim related to the conditions of Plaintiff’s confinement.  Id. 

at 3.  Count II, brought against Defendants Walton, Westmoreland County Prison, Bickerton and 

Widmar, is a claim for deliberate indifference to a serious medical need.  Id. at 4.  Count III, 

brought against Defendants Walton and Westmoreland County Prison, is a claim for deliberate 

indifference to psychological needs.  Id.  Count IV, brought against Defendants Westmoreland 

County Prison, Westmoreland County Prison Board, Cmar, Walton and Lowther, is a claim for 

denial of due process and access to the courts.  Id. at 5.   
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 B. PROCEDURAL HISTORY 

 Plaintiff filed his initial Complaint on October 20, 2106.  ECF No. 3.  On October 27, 

2106, this Court filed a Report and Recommendation, recommending that the Complaint be 

dismissed for failure to state a claim upon which relief could be granted.  ECF No. 6.  On 

December 8, 2016, Plaintiff filed objections to the Report and Recommendation.  ECF No. 18.  

On December 19, 2016, United States District Judge Mark R. Hornak entered a Memorandum 

Order finding that, although the allegations in Plaintiff’s Complaint failed to state a claim, the 

additional factual allegation in the Objections may state a claim.  ECF No. 19.  Plaintiff was 

therefore ordered to file an amended complaint.  Id. 

 Plaintiff filed an Amended Complaint on January 18, 2017.  ECF No. 22.  On March 23, 

2017, a Motion to Dismiss was filed by the then-named Defendants.  ECF No. 42.   

 Plaintiff filed a Second Amended Complaint on June 6, 2017.  ECF No. 59.  The pending 

Motion to Dismiss, ECF No. 42, was subsequently denied as moot.  ECF No. 60.  The instant 

Motions to Dismiss followed.  ECF Nos. 61, 78 and 86.   

 Specifically, a Motion to Dismiss and Brief in support was filed by County Defendants 

Eric Schwarz, Brad Tomasello, John Walton, Westmoreland County Prison and Westmoreland 

County Prison Board on June 13, 2017.  ECF Nos. 61-62.  On July 6, 2017, Plaintiff filed a 

Response thereto.  ECF No. 66. 

 On August 8, 2017, a Motion to Dismiss and Brief in support was filed by County 

Defendants Steven Cmar and George Lowther.  ECF Nos. 78-79.   

 On August 18, 2017, a Motion to Dismiss and Brief in support was filed by the Medical 

Defendants.  ECF Nos. 86-87.   
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 Plaintiff was ordered to respond to the Motion to Dismiss at ECF No. 78 by August 31, 

2017, ECF No. 80, and to respond to the Motion to Dismiss at ECF No. 86 by September 11, 

2017, ECF No. 88.  However, Plaintiff sought and received multiple extensions of time in which 

to file either the ordered responses or to file another amended Complaint.  ECF Nos. 81, 82, 90, 

91, 94 and 95.  On December 19, 2017, Plaintiff filed a single Response to the Motions to 

Dismiss at ECF Nos. 78 and 86.  ECF No. 100. 

 On January 5, 2018, the Medical Defendants filed a Reply Brief.  ECF No. 107.  On 

January 8, 2018, the County Defendants filed a Reply Brief.  ECF No. 108. 

 The three Motions to Dismiss are now ripe for consideration.   

 C. STANDARD OF REVIEW 

 As the United States Supreme Court explained in Bell Atlantic Corp. v. Twombly, 550 

U.S. 544 (2007), a complaint may properly be dismissed pursuant to Federal Rule of Civil 

Procedure 12(b)(6) if it does not allege “enough facts to state a claim to relief that is plausible on 

its face.”  Id. at 570.  In assessing the merits of a claim subject to a motion to dismiss, a court 

must accept all alleged facts as true and draw all inferences gleaned therefrom in the light most 

favorable to the non-moving party.  Phillips v. County of Allegheny, 515 F.3d 224, 228 (3d Cir. 

2008) (citing Worldcom, Inc. v. Graphnet, Inc., 343 F.3d 651, 653 (3d Cir. 2003)).  A pleading 

party need not establish the elements of a prima facie case at this stage; the party must only “put 

forth allegations that ‘raise a reasonable expectation that discovery will reveal evidence of the 

necessary element[s].’”  Fowler v. UPMC Shadyside, 578 F.3d 203, 213 (3d Cir. 2009) (quoting 

Graff v. Subbiah Cardiology Associates, Ltd., 2008 WL 2312671 (W.D. Pa. June 4, 2008)).  The 

scope of review may extend to “matters of public record, orders, exhibits attached to the 
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complaint and items appearing in the record of the case.”  Oshiver v. Levin, Fishbein, Sedran & 

Berman, 38 F.3d 1380, 1384 n.2 (3d Cir. 1994). 

Pro se pleadings are held to “less stringent standards than formal pleadings drafted by 

lawyers.” Haines v. Kerner, 404 U.S. 519, 520 (1972); United States ex rel. Montgomery v. 

Brierley, 414 F.2d 552, 555 (3d Cir. 1969) (petition prepared by a prisoner may be inartfully 

drawn and should be read “with a measure of tolerance”). 

 D. DISCUSSION 

  1. The Medical Defendants’ Motion to Dismiss  

 The Medical Defendants, Bickerton and Widmar, are named only in Count II.  In Count 

II, Plaintiff asserts a claim of deliberate indifference to a serious medical need.   

 In order to succeed on a Section 1983 claim, a claimant must show: (1) the conduct 

complained of was performed by a person acting under color of state law; and (2) this conduct 

deprived the claimant of rights, privileges, or immunities secured by the Constitution or laws of 

the United States.  42 U.S.C. § 1983; Kost v. Kozakiewicz, 1 F.3d 176, 184 (3d Cir. 1993).  

Further, when dismissing a civil rights case for failure to state a claim, a court must give the 

plaintiff an opportunity to amend the complaint unless it would be inequitable or futile to do so.  

See Fletcher-Harlee Corp. v. Pote Concrete Contractors, Inc., 482 F.3d 247, 251 (3d Cir. 2007). 

 A refusal to provide medical care to a prisoner violates the Eighth Amendment's 

prohibition of “cruel and unusual punishment.”  U.S. Const. amend. VIII.  “Regardless of how 

evidenced,” whether “manifested by prison doctors in their response to the prisoner’s need or by 

prison guards in intentionally denying or delaying access to medical care or intentionally 

interfering with the treatment once prescribed,” “deliberate indifference to a prisoner’s serious 

illness or injury states a cause of action under § 1983.”  Estelle v. Gamble, 429 U.S. 97, 104-05 
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(1976).  “The Estelle standard requires deliberate indifference on the part of the prison officials 

and it requires the prisoner’s medical needs to be serious.”  Spruill v. Gillis, 372 F.3d 218, 235-

236 (3d Cir. 2004).  “Deliberate indifference has been found in a variety of contexts, including 

an intentional refusal to provide care, delayed medical treatment for non-medical reasons, denial 

of prescribed medical treatment, a denial of reasonable requests for treatment that results in 

suffering or risk of injury, … or persistent conduct in the face of resultant pain and risk of 

permanent injury.”  Jefferson v. Overton, Civ. A. No. 13-220, 2017 U.S. Dist. LEXIS 14468, at 

*15 (W.D. Pa. Sept. 7, 2017) (citations and quotation marks omitted).    

 Plaintiff asserts that the Medical Defendants knew of the need for medical treatment for 

his toe infection and denied him “any form of treatment” for the infection.  ECF No. 59 at 4.  In 

support of their Motion to Dismiss, the Medical Defendants argue, inter alia, that Plaintiff’s 

claim should be dismissed because he has not established a valid claim for deliberate 

indifference where: (1) his fungal infection did not constitute a serious medical need; and (2) he 

was treated for the infection.  ECF No. 87 at 3-5.   

 Even assuming arguendo that the fungal infection could constitute a serious medical 

need, Plaintiff has failed to establish a plausible claim for deliberate indifference.  As set forth 

above, Plaintiff alleges that Bickerton, a physician’s assistant, saw Plaintiff on September 26, 

2016, and observed that his toe looked like he had stubbed it and decided that it would “run its 

course” without treatment.  ECF No. 59 ¶ 31.  Plaintiff further alleges that on October 4, 2016, 

he saw Defendant Widmar, a Health Services Administrator.  Id. ¶ 33.  Although Plaintiff 

informed Widmar of the duration of his infection and requested antibiotics or other treatment for 

his infection, Widmar refused to look at the toe and relied on Bickerton’s notes, stating that “we 

don’t give out antibiotics for anything” but to let her know if it got any worse.  Id. ¶¶ 34-35.   
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 The gist of Plaintiff’s claim is that he was not treated for the redness and pain in his toe.  

Although neither Bickerton nor Widmar provided Plaintiff with the antibiotics he sought, they 

did see him and evaluate him.  Bickerton did not diagnose Plaintiff with an infection.  Widmar 

saw Plaintiff approximately 8 days later.  Plaintiff does not allege that his symptoms worsened in 

those 8 days.  Widmar’s reliance on Bickerton’s assessment, therefore, appears to be appropriate.  

Plaintiff’s allegations show that the Medical Defendants did treat Plaintiff, just not in the manner 

he desired.  At best, these allegations show negligence, not deliberate indifference.  See Estelle, 

429 U.S. at 106-07.   

 Accordingly, it is recommended that the Medical Defendants’ Motion to Dismiss, ECF 

No. 86, be granted.   

   2. The County Defendants’ Motions to Dismiss1 

    a. Count I:  Conditions of confinement 

 Plaintiff’s claim at Count I against Defendants Walton, Tomasello, Schwartz and 

Westmoreland County Prison Board is based on the conditions of his confinement in restricted 

housing.  Plaintiff alleges that he was: (1) denied recreation from September 6, 2016, to 

September 16, 2016; (2) denied a shower from September 8, 2016, to September 16, 2016; and 

(3) denied a clean uniform and sheets from September 6, 2016, to September 26, 2016.  ECF No. 

59 ¶¶ 9-11.2  Plaintiff made the same allegations in his original Complaint and this Court found 

them to be inadequate to state a claim.  ECF No. 19 at 2.  However, Plaintiff now additionally 

alleges that Defendants knew that the conditions of Plaintiff’s confinement could cause 

                                                 
1  The County Defendants filed two Motions to Dismiss, ECF Nos. 61 and 78.  The first, ECF No. 61, was filed on 
behalf of the County Defendants who had then been served: Walton, Schwartz, Tomasello, Westmoreland County 
Prison Board and Westmoreland County Prison.  After County Defendants Lowther and Cmar were served, ECF 
Nos. 70-71, the County Defendants filed the second Motion to Dismiss, ECF No. 78, on their behalf.  However, two 
Motions to Dismiss are identical in substance.   
2  In his “Statement of Claims,” Plaintiff also refers to constant illumination, ECF No. 59 at 3; however, Plaintiff has 
made no factual allegation to support this part of the claim.   
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worsening mental health problems for him, considering his “mental health vulnerabilities.”  ECF 

No. 59 at 3.3   

 The County Defendants move to dismiss this claim solely on the basis that Plaintiff failed 

to exhaust his administrative remedies in connection therewith.  ECF No. 79 at 7-9.  Specifically, 

the County Defendants assert that Plaintiff never filed a grievance to address any of his concerns.  

Id.  In opposition to the County Defendants’ failure-to-exhaust argument, Plaintiff asserts that 

the County Defendants hindered and interfered with Plaintiff’s ability to utilize, pursue and 

exhaust his administrative remedies; thus, such remedies were “unavailable” to him.  ECF No. 

66 at 1.   

As the United States Court of Appeals for the Third Circuit recently explained: 

The PLRA requires inmates to exhaust prison grievance procedures before 
suing in court. 42 U.S.C. § 1997e(a). “[T]o properly exhaust administrative 
remedies prisoners must ‘complete the administrative review process in 
accordance with the applicable procedural rules,’ rules that are defined not 
by the PLRA, but by the prison grievance process itself.” Jones [v. Bock], 
549 U.S. [199] at 218 [2007] (quoting Woodford v. Ngo, 548 U.S. 81, 88 
(2006)). 
 
In Brown v. Croak, we noted that the PLRA requires exhaustion of 
"available" administrative remedies and defined such remedies as those that 
are "capable of use; at hand." 312 F.3d 109, 113 (3d Cir. 2002) (internal 
quotation marks omitted) (quoting Webster's II, New Riverside University 
Dictionary 141 (1994 ed.)). Accordingly, we held that when prison officials 
“thwart[] [a prisoner’s] efforts to exhaust his administrative remedies,” they 
render them “unavailable.”  Id. 
 

Robinson v. Superintendent Rockview SCI, 831 F.3d 148, 153 (3d Cir. 2016).   

 Accepting Plaintiff's allegations of interference and the refusal to provide grievance 

forms as true for purposes of these Motions, as is required, it is unclear whether administrative 

remedies were available and/or accessible to him.  Accordingly, it is recommended that, as to 

                                                 
3  The United States Court of Appeals for the Third Circuit recently addressed a similar claim in Palakovic v. 
Wetzel, 854 F.3d 209, 225-26 (3d. Cir. 2017).   
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Count I, the County Defendants’ Motions to Dismiss be denied at this early stage of the litigation 

and that the issue of exhaustion pursuant to the PLRA be revisited at the summary judgment 

stage upon a more fully developed record. 

    b. Count II:  Deliberate indifference (medical) 

 In Count II, brought against County Defendants Walton and Westmoreland County 

Prison, Plaintiff raises a claim for deliberate indifference to a serious medical need in regards to 

his toe infection.  ECF No. 59 at 4.   

 The County Defendants move to dismiss Count II on several bases. 

 First, the County Defendants baldly assert that it is “doubtful” that Plaintiff’s toe 

infection constituted a serious medical need.  This argument is not sufficiently developed to 

warrant dismissal thereupon. 

 Next, the County Defendants argue that Plaintiff has failed to establish a plausible claim 

of deliberate indifference on the part of prison officials because Plaintiff’s toe was being treated 

by medical professionals.  ECF No. 79 at 4-7.  Plaintiff does not provide a specific response to 

this argument.  

 As the United States Court of Appeals for the Third Circuit has held, “[i]f a prisoner is 

under the care of medical experts . . ., a non-medical prison official will generally be justified in 

believing that the prisoner is in capable hands.”  Spruill v. Gillis, 372 F.3d at 236.  “This follows 

naturally from the division of labor within a prison.  Inmate health and safety is promoted by 

dividing responsibility for various aspects of inmate life among guards, administrators, 

physicians, and so on.” Id. Thus, "absent a reason to believe (or actual knowledge) that prison 

doctors or their assistants are mistreating (or not treating) a prisoner, a non-medical prison 
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official . . . will not be chargeable with the Eighth Amendment scienter requirement of deliberate 

indifference.” Id.   

 While it appears that once Plaintiff was under the care of medical professionals for the 

treatment of his toe, i.e., on and after September 26, 2016, no deliberate indifference claim could 

be made against the prison officials, in his Second Amended Complaint, Plaintiff alleges that he 

fruitlessly sought medical attention “for weeks” by pushing a call button, asking the corrections 

officers for help and writing requests.  ECF No. 69 ¶¶ 25-26, 28.  At this initial stage of the 

litigation, these allegations defeat the County Defendants’ instant argument.  Accordingly, it is 

recommended that, as to this argument, the County Defendants’ Motions to Dismiss be denied. 

 Finally, the County Defendants raise the same failure-to-exhaust argument as raised in 

regards to Count I.  ECF No. 79 at 7-9.  In opposition to this argument, Plaintiff asserts that the 

County Defendants hindered and interfered with Plaintiff’s ability to utilize, pursue and exhaust 

his administrative remedies; thus, such remedies were “unavailable” to him.  ECF No. 66 at 1.  

As with Count I, it is recommended that the issue of exhaustion pursuant to the PLRA be 

revisited at the summary judgment stage upon a more fully developed record. 

 Accordingly, it is recommended that, as to Count II, the County Defendants’ Motions to 

Dismiss be denied.  

    c. Count III:  Deliberate indifference (psychological) 

 In Count III, brought against Defendants Walton and Westmoreland County Prison, 

Plaintiff raises a claim for deliberate indifference to his psychological needs.  ECF No. 59 at 4. 

 The County Defendants move to dismiss this claim solely on the failure-to-exhaust 

argument.  ECF No. 79 at 7-9.  In opposition to this argument, Plaintiff asserts that the County 
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Defendants hindered and interfered with Plaintiff’s ability to utilize, pursue and exhaust his 

administrative remedies; thus, such remedies were “unavailable” to him.  ECF No. 66 at 1.   

 As with Counts I and II, it is recommended that, as to Count III, the County Defendants’ 

Motions to Dismiss be denied at this stage of the litigation and that the issue of exhaustion 

pursuant to the PLRA be revisited at the summary judgment stage upon a more fully developed 

record. 

    d. Count IV:  Due process/Access to the courts 

 In Count IV, brought against Defendants Westmoreland County Prison, Westmoreland 

County Prison Board, Cmar, Walton and Lowther, Plaintiff raises a claim for denial of due 

process and access to the courts.  ECF No. 59 at 5.   

 The County Defendants move to dismiss this claim solely on the failure-to-exhaust 

argument.  ECF No. 79 at 7-9.  In opposition to this argument, Plaintiff asserts that the County 

Defendants hindered and interfered with Plaintiff’s ability to utilize, pursue and exhaust his 

administrative remedies; thus, such remedies were “unavailable” to him.  ECF No. 66 at 1.   

 As with Counts I, II and III, it is recommended that, as to Count IV, the County 

Defendants’ Motions to Dismiss be denied at this stage of the litigation and that the issue of 

exhaustion pursuant to the PLRA be revisited at the summary judgment stage upon a more fully 

developed record. 

 E. CONCLUSION  

 For the foregoing reasons, it is respectfully recommended that the Motion to Dismiss 

filed by Defendants Dawn Bickerton and Amy Widmar, ECF No. 86, be granted.  It is further 

recommended that the Motion to Dismiss filed by Defendants John Walton, Eric Schwartz, Brad 

Tomasello, Westmoreland County Prison and Westmoreland County Prison Board, ECF No. 61, 
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be denied.  It is further recommended that the Motion to Dismiss filed by Defendants George 

Lowther and Steven Cmar, ECF No. 78, be denied. 

 In accordance with the Magistrate Judges Act, 28 U.S.C. § 636(b)(1), and Local Rule 

72.D.2, the parties are permitted to file written objections in accordance with the schedule 

established in the docket entry reflecting the filing of this Report and Recommendation.  Failure 

to timely file objections will waive the right to appeal.  Brightwell v. Lehman, 637 F.3d 187, 193 

n.7 (3d Cir. 2011).  Any party opposing objections may file their response to the objections 

within fourteen (14) days thereafter in accordance with Local Civil Rule 72.D.2. 

 

     BY THE COURT: 

/s/   Maureen P. Kelly                  
     MAUREEN P. KELLY 

CHIEF UNITED STATES MAGISTRATE JUDGE 
 
 
 

Dated: January 23, 2018 
 
cc: The Honorable Mark R. Hornak 
 United States District Judge 
 
 ORLANDO STANFORD  
 3732-2017 
 3000 South Grande Blvd. 
 Greensburg, PA 15601 
 
 All counsel of record via CM/ECF 
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