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 IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

JEROME JUNIOR WASHINGTON,  

 

                          Plaintiff, 

 

v. 

 

TOM WOLF; SUPERINTENDENT 

GILMORE; MEDICAL DIRECTOR 

JOSEPH J. SILVA; DR. PILLIA; DR. 

VALLEY; DR. WITTY; DR. BURT; 

DR. GINDIN; UNIT MANAGER 

SHELLY ANKEY; GRIEVANCE 

COORDINATOR MICHAEL BELL; 

LT. MORRIS; DEPUTY SUPT. 

MARK DIALESANDRO; C.O. 

BARBIERI; MAJOR DANIEL CARO; 

DEPUTY OF SECURITY MICHAEL 

ZAKEN; C.O. DREW; SGT. FINLEY; 

C.O. LEWIS;, C.O. ADAMSON; 

C.O.GOULD; C.O. PRITTS; LT. 

SCHAMP; SGT. KARFELT, AND 

JOHN DOE Etc. 1, 2, 3,  

 

                          Defendants.                    

 

 

 

) 

)           Civil Action No. 2:16-cv-01714-LPL 

)            

) District Judge Arthur J. Schwab / 

) Magistrate Judge Lisa Pupo Lenihan 

)           

) 

) ECF Nos. 61, 63, 92, 101  

)            

) 

 

 

 

REPORT AND RECOMMENDATION 

I. RECOMMENDATION 

Pending before this Court are four Motions to Dismiss filed by the DOC and medical 

defendants. For the reasons stated herein, it is respectfully recommended that the DOC 

Defendants’ Motion to Dismiss (ECF No. 61) be granted in part and denied in part as set forth 

below, and that the Motions to Dismiss filed by the Medical Defendants (ECF Nos. 63, 92, 101) 

be granted.   
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II. REPORT 

A. Allegations 

Plaintiff, Jerome Junior Washington (“Plaintiff”), proceeding pro se, filed this civil rights 

action pursuant to 42 U.S.C. 1983, and asserts claims of excessive force, sexual assault, 

deliberate indifference, and retaliation under the Eighth Amendment against Defendants Tom 

Wolf, Superintendent Gilmore, Lt. Morris, Deputy Supt. DiAlesandro, Major Daniel Caro, C.O. 

Barbieri; Deputy of Security Michael Zaken, C.O. Drew; Sgt. Finley, C.O. Lewis, C.O. 

Adamson, C.O. Gould, C.O. Pritts, Lt. Schamp, Sgt. Karfelt, Unit Manager Shelley Mankey, and 

Grievance Coordinator Michael Bell (“the DOC Defendants”). (ECF No. 19 ¶¶ 29-41, 44-48, 51-

56, 59, 65.)  Plaintiff also asserts claims of deliberate indifference to medical needs against 

Medical Director Joseph J. Silva, Drs. Pillia, Valley, Witty, and Gindin (“the Medical 

Defendants”). (ECF No. 19, ¶¶ 42, 57-58, 72-74.)   

Plaintiff alleges that on July 22, 2016, Defendant C.O. Lewis slammed the wicket of 

Plaintiff’s cell door on his hand, and called Plaintiff a “nigger,” among other obscenities, and 

raised threats against him. Id. at ¶ 65. On July 25, 2016, Plaintiff avers that C.O. Drew threatened 

to kill him, and called him words such as “bitch,” “little pussy,” and “nigger.” Id. at ¶ 61. On 

August 4, 2016, Sgt. Finley called him “nigger,” sprayed him with mace, and left him in an 

airless, unventilated room. Id. at ¶ 60. Plaintiff avers that C.O. Adamson and C.O. Lewis taunted 

and harassed him verbally on October 19, 2016, including telling Plaintiff to “kill yourself.” Id. 

at ¶¶ 49-54.  

Plaintiff states that on October 23, 2016, C.O. Gould denied him use of the shower, and 

also called him a “rapist” and a “mental retard.” Id. at ¶¶ 55-56. Plaintiff alleges that around 

October 24 or 25, 2016, “Lt. Stickles” (possibly referring to Lt. Strick, who was terminated from 
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the case on December 18, 2016), Sgt. Finley, C.O. Adamson, and C.O. Gould deprived him of 

access to showers and to the yard for about five days, and that C.O. Gould dumped out his food. 

Id. at ¶¶ 43-48. Plaintiff claims that this was done in retaliation. Id. at ¶¶ 46-48.  

Plaintiff avers that on November 1, 2016, C.O. Barbieri and C.O. Adamson forced him 

down on his knees and shackled him. Id. at ¶ 59. 

On November 8, 2016, Plaintiff cuffed himself while in his cell and requested to be seen 

by a psychiatrist. Id. at ¶ 58. He was told by Lt. Strick that he would be first on the list the next 

day. Id.  

Based on his visit to the infirmary the next day, Plaintiff alleges inadequate medical care 

against Dr. Gindin.  On November 9, 2016, Plaintiff avers that Dr. Gindin did not prescribe for 

him the medication he wanted, telling him that she was not the regular psychiatrist and would 

have to ask the nurse. Id. at ¶ 57. She did prescribe other medication that she thought would help 

him. Id. Plaintiff states that Dr. Pillia released him from her care on November 23, 2016, but that 

she did not provide “adequate mental health and medical care.” Id. at ¶ 42. On August 19, 2016, 

Dr. Valley allegedly did not provide him medication to treat his chronic conditions. Id. at ¶ 62, 

64.  

Plaintiff’s alleges that around 7:05 pm on December 7, 2016, he was physically assaulted 

by Sgt. Karfelt, Lt. Schamp, C.O. Barbieri, and C.O. Pritts; he was hit with the yard gate, 

slammed against a brick wall and hit his head on the wall, put in a headlock and choked, 

slammed to the ground, tasered, and had a spit mask put over his face. Id. at ¶¶ 29-38. Plaintiff 

further avers that he was stripped naked and his nude body was observed with a flashlight by the 

officers. Id. at ¶¶ 31, 35, 40. After he was placed in his cell without clothing, Plaintiff states that 

he swallowed a razor, but was refused psychiatric and medical attention. Id. at ¶¶ 40-41.   
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Plaintiff makes claims of deliberate indifference against Deputy Zaken, Superintendent 

Gilmore, Major Caro, Deputy DiAlesandro, Unit Manager Mankey, Grievance Coordinator 

Michael Bell, Medical Director Silva, and Corrections Health Care Administrator Guth, based on 

the allegation that they, in their supervisory capacity, had knowledge of the events alleged but 

took no action. Id. at ¶ 66-75. 

Finally, Plaintiff names Tom Wolf, “as governor over all Pennsylvania Department of 

Correction” and “legally responsible for the overall operation of the Department and each 

institution under its jurisdiction,” as a defendant. Id. at ¶ 73.   

Plaintiff filed Grievance Number 647349 on November 13, 2016, in which he 

complained of deliberate indifference on the part of Dr. Valley, Superintendent Gilmore, and 

CHCA Guth. (ECF No. 93-3, pp. 41-42.) Plaintiff requested ointments and other medical 

supplies for his chronic conditions, as well as pain medicine, and $1500 a day from July 13, 2016 

until he received proper medical care. Id. at p. 42. The grievance was dismissed for not being 

supported by any documentation. (ECF No. 93-1, p. 38.)  

Plaintiff seeks $1,000,000 in damages, as well as more staff for the prison’s mental health 

and medical facilities. 

B. Standard of Review 

The United States Court of Appeals for the Third Circuit aptly summarized the standard 

to be applied in deciding motions to dismiss filed pursuant to Rule 12(b)(6): 

Under the “notice pleading” standard embodied in Rule 8 of the 

Federal Rules of Civil Procedure, a plaintiff must come forward 

with “a short and plain statement of the claim showing that the 

pleader is entitled to relief.” As explicated in Ashcroft v. Iqbal, 556 

U.S. 662, 678 (2009), a claimant must state a “plausible” claim for 

relief, and “[a] claim has facial plausibility when the pleaded 

factual content allows the court to draw the reasonable inference 

that the defendant is liable for the misconduct alleged.” Although 
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“[f]actual allegations must be enough to raise a right to relief 

above the speculative level,” Bell Atlantic Corp. v. Twombly, 550 

U.S. 544, 555 (2007), a plaintiff “need only put forth allegations 

that raise a reasonable expectation that discovery will reveal 

evidence of the necessary element.” Fowler, 578 F.3d at 213 

(quotation marks and citations omitted); see also Covington v. Int'l 

Ass'n of Approved Basketball Officials, 710 F.3d 114, 117–18 (3d 

Cir. 2013). 

 

Thompson v. Real Estate Mortg. Network, 748 F.3d 142, 147 (3d Cir. 2014). 

Also, when considering pro se pleadings, a court must employ less stringent standards 

than when judging the work product of an attorney.  Haines v. Kerner, 404 U.S. 519, 520 (1972).  

When presented with a pro se complaint, the court should construe the complaint liberally and 

draw fair inferences from what is not alleged as well as from what is alleged.  Dluhos v. 

Strasberg, 321 F.3d 365, 369 (3d Cir. 2003).  In a § 1983 action, the court must “apply the 

applicable law, irrespective of whether the pro se litigant has mentioned it by name.”  Higgins v. 

Beyer, 293 F.3d 683, 688 (3d Cir. 2002) (quoting Holley v. Dep’t of Veteran Affairs, 165 F.3d 

244, 247-48 (3d Cir. 1999)).  See also Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996) (“Since this 

is a § 1983 action, the [pro se] plaintiffs are entitled to relief if their complaint sufficiently 

alleges deprivation of any right secured by the Constitution.”) (quoting Higgins, 293 F.3d at 

688).  Notwithstanding this liberality, pro se litigants are not relieved of their obligation to allege 

sufficient facts to support a cognizable legal claim.  See, e.g., Taylor v. Books A Million, Inc., 

296 F.3d 376, 378 (5th Cir. 2002); Riddle v. Mondragon, 83 F.3d 1197, 2102 (10th Cir. 1996). 

C. Discussion 

1. DOC Defendants’ Motion to Dismiss 

The DOC defendants move to dismiss Plaintiff’s claims against them in their official 

capacities on the basis of Eleventh Amendment Sovereign Immunity. (ECF No. 62, pp.3-5.) 

While Defendants acknowledge that some of Plaintiff’s allegations support claims of excessive 
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force and deliberate indifference, they maintain that Plaintiff fails to state claims based upon 

verbal harassment (Id. at p. 6) and denial of access to showers. Id. at pp. 8-10. Defendants also 

argue that that claims against the supervisory defendants are conclusory. Id. at pp. 10-13. Finally 

Defendants argue that Plaintiff fails to state a claim against Tom Wolf, who is the Governor of 

the Commonwealth of Pennsylvania and not, as Plaintiff states in his Second Amended 

Complaint, the Director/Commissioner of the Pennsylvania Department of Corrections. Id. at pp. 

13-15.    

This Court has previously stated: 

The Eleventh Amendment bars suits against a state in federal court by private 

parties. Laskari v. Thornburgh, 661 F.2d 23, 25 (3d Cir. 1981) (citing Alabama v. 

Pugh, 438 U.S. 781 (1978)). “Unless a State has waived its Eleventh Amendment 

immunity or Congress has overridden it...a State cannot be sued directly in its 

own name regardless of the relief sought.” Kentucky v. Graham, 473 U.S. 159, 

167 n.14 (1985) (citing Pugh, 438 U.S. at 781)). Eleventh Amendment immunity 

protects entities created by state governments that operate as alter egos or arms of 

the State. See Lake Country Estates v. Tahoe Reg'l Planning Agency, 440 U.S. 

391, 402 (1979). The United States Supreme Court has held that a § 1983 action 

brought against a “State and its Board of Corrections is barred by the Eleventh 

Amendment unless [the State] has consented to the filing of such a suit.” Pugh, 

438 U.S. at 782. The Commonwealth of Pennsylvania has specifically reserved its 

right to immunity from suit in federal court pursuant to the Eleventh Amendment. 

42 Pa. Cons. Stat. § 8521(b) (“Nothing contained in this subchapter shall be 

construed to waive the immunity of the Commonwealth from suit in Federal 

courts guaranteed by the Eleventh Amendment to the Constitution of the United 

States.”) Moreover, the United States Supreme Court has held that § 1983 does 

not override a State's Eleventh Amendment immunity. Quern v. Jordan, 440 U.S. 

332, 342 (1979). 

 

In addition, the DOC, as an agency of the State, and individuals sued in their 

official capacities, are not “persons” for purposes § 1983 and therefore may not be 

sued under the civil rights statute. Will v. Michigan Dep't of State Police, 491 

U.S. 58, 71 (1989). 

 

Davis v. Pennsylvania Dep't of Corr., No. CV 15-503, 2016 WL 1072911, at *5 (W.D. 

Pa. Mar. 18, 2016). Accordingly, the DOC Defendants are immune from suit in their official 

capacities as agents of the DOC, any claims against the DOC Defendants in their official 
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capacity must be dismissed. The DOC Defendants’ Motion to Dismiss should be granted as to 

the claims against them in their official capacities.  

The DOC defendants concede that some of Plaintiff’s allegations sufficiently state a 

claim of excessive force and deliberate indifference, but argue that Plaintiff’s claims of verbal 

abuse and harassment, and denial of access to showers, do not. (ECF. No. 62, p. 6.)  It is well-

settled that verbal harassment of a prisoner, although deplorable, does not violate the Eighth 

Amendment.  Robinson v. Taylor, 204 F. App’x 155, 156 (3d Cir. 2006.) The Court agrees with 

the DOC Defendants that the facts alleging verbal harassment fail to state a claim. 

The relevant inquiry to dismiss the conditions of confinement claim is whether the 

alleged deprivation is “sufficiently serious” and whether the inmate has been deprived of the 

“minimal civilized measure of life’s necessities.” Riley v. DeCarlo, 532 F. App’x 23, 26 (3d Cir. 

2013) (quoting Farmer v. Brennan, 511 U.S. 825, 834 (1994)).  However, only “extreme 

deprivations” are sufficient to allege claims for conditions of confinement. Id. Plaintiff alleges 

that he was deprived of a shower and the yard for five days (ECF No. 19, ¶¶ 43-44.) With regard 

to access to the yard, courts have not found that a brief period of deprivation, such as five days, 

is sufficient to state a claim; rather, most findings of a violation of the Eighth Amendment arose 

out of much longer periods of exercise deprivation. See Deen-Mitchell v. Lappin, 514 F. App’x 

81, 85 (3d Cir. 2013) (Plaintiff placed in solitary confinement for over two years sufficiently 

stated a claim for conditions of confinement, when, inter alia, he was denied daily exercise); see 

also Dawson v. Kendrick, 527 F. Supp. 1252, 1301 (SD W. Va. 1981); see also Spain v. 

Procunier, 600 F. 2d 189, 200 (9
th

 Cir. 1979). Likewise, a deprivation of showers for a brief 

period of time also does not sufficiently state a claim under the Eighth Amendment. See Adderly 

v. Ferrier, 419 F. App’x 135, 139-140 (3d Cir. 2011) (Deprivations allegedly suffered by 

Case 2:16-cv-01714-LPL   Document 121   Filed 10/26/17   Page 7 of 18



8 

 

prisoner, who was deprived of clothing, toiletries, legal mail, a pillow, and a mattress, and was 

denied access to the law library and showers for seven days, did not constitute a denial of “the 

minimal civilized measures of life's necessities” in violation of his Eighth Amendment rights); 

see also Laurensau v. Romarowics, 528 F. App’x 136, 139-140 (3d Cir. 2013)(denial of outdoor 

exercise and shower for seven days, following prisoner's assault on prison guard, did not violate 

Eighth Amendment prohibition against cruel and unusual and unusual punishment).
1
  

Therefore, it is recommended that the Motion to Dismiss Plaintiff’s claims that he was 

subjected to cruel and unusual punishment under the Eighth Amendment by threats, name 

calling, and verbal harassment, and by denial of access to showers, should be granted. 

With respect to the Defendants sued in their supervisory capacity—Zaken, Gilmore, 

Caro, DiAlesandro, Mankey, Silva, Bell, and Guth—Plaintiff alleges that they “turned the blind 

eye” to the alleged constitutional violations (ECF No. 19, ¶¶ 66-75.) Plaintiff alleges that Deputy 

Zaken “knew about the event on December 7, 2016 official assault[sic] but refusal[sic] take me 

out my S.R. T.U-gb1 cell to make an[sic] written report but had an L.T. come with out[sic] 

an[sic] paper an[sic] pen to take the assault information down.” Id. at ¶ 66. Plaintiff states that 

the alleged violations against him were “brought under Defendant [DiAlesandro’s] knowledge.” 

Id. at ¶ 70. Defendant Mankey had “knowledge of each event of unconstitutional violations,” 

according to Plaintiff. Id. at ¶ 71. Plaintiff avers that Defendant Silva refused to investigate his 

complaints. Id. at ¶ 73.  

 “An individual government defendant in a civil rights action must have personal 

involvement in the alleged wrongdoing; liability cannot be predicated solely on the operation of 

                                                           
1
 The DOC Defendants did not move for dismissal of any retaliation claim asserted relative to the denial of showers. 

To the extent Plaintiff intends to state a claim for retaliation (ECF No. 19, ¶ 46-47), the denial of showers in 

conjunction with other allegations, e.g. food tampering, may be sufficient depending upon the severity of the 

allegations. See Rauser v. Horn, 241 F.3d 330, 333 (3d Cir. 2001)(adopting three factors to determine whether a 

retaliation claim is sufficiently stated). 
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respondeat superior.  Personal involvement can be shown through allegations of personal 

direction or of actual knowledge and acquiescence.” Evancho v. Fisher, 423 F.3d 347, 353 (3d 

Cir. 2005) (quoting Rode v. Dellarciprete, 845 F.2d 1195, 1207) (3d Cir. 1988)). Furthermore, 

this Court has previously stated: 

“In a § 1983 suit or a Bivens action—where masters do not answer for the 

torts of their servants—the term 'supervisory liability' is a misnomer.” Iqbal, 129 

S. Ct. at 1949. Instead, each Government official, regardless of his or her title, is 

only liable for his or her own misconduct. Id. “[I]t is not enough for a plaintiff to 

argue that the constitutionally cognizable injury would not have occurred if the 

superior had done more than he or she did.” Sample v. Diecks, 885 F.2d 1099, 

1118 (3d Cir. 1989). 

In the context of a defendant who is alleged to have performed in a 

supervisory role, courts have identified two general instances in which either the 

conduct of that supervisor-defendant or the policies/procedures of that supervisor-

defendant may amount to personal involvement and thereby warrant a finding of 

individual, supervisory liability for a constitutional tort: First, supervisory liability 

may attach if the supervisor personally “participated in violating the plaintiff's 

rights, directed others to violate them, or, as the person in charge, had knowledge 

of and acquiesced” in a subordinate's unconstitutional conduct. A.M. ex rel. 

J.M.K. v. Luzerne Cnty. Juvenile Det. Ctr., 372 F.3d 572, 586 (3d Cir. 2004) 

(citing Baker v. Monroe Twp., 50 F.3d 1186, 1190-91 (3d Cir. 1995)). Second, 

liability may attach if the supervisor, “with deliberate indifference to the 

consequences, established and maintained a policy, practice or custom which 

directly caused [the] constitutional harm.” Id. (quoting Stoneking v. Bradford 

Area Sch. Dist., 882 F.2d 720, 725 (3d Cir. 1989)).  

 

Ramsier v. Allegheny Cty., No. CV 15 - 539, 2016 WL 890603, at *3 (W.D. Pa. Mar. 9, 

2016).  Allegations of participation or actual knowledge and acquiescence, however, must be 

made with appropriate particularity. (McAllister v. Wiekl, No. 1:12-CV-2273, 2014 WL 795084, 

at *4 (M.D. Pa. Feb. 27, 2014), quoting Rode v. Dellarciprete, 845 F.2d 1195, 1207-08 (3d 

Cir.1998)). 

Plaintiff fails to allege that Defendant Zaken’s actions were sufficient to impose 

supervisory liability. According to Plaintiff, Zaken responded to Plaintiff’s complaints by taking 

a report, and Plaintiff’s only basis to argue his liability is that he sent a lieutenant to take down 
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the report instead of doing so personally. This does not qualify as an allegation of participating in 

violating Plaintiff’s rights, nor is it an instance of directing others to violate them. Taking down a 

report of Plaintiff’s complaints regarding unconstitutional conduct in no way implies acquiescing 

to unconstitutional conduct. Hence, the Motion to Dismiss should be granted as to Defendant 

Zaken.   

Plaintiff’s allegation that Defendants “turned a blind eye” does not meet the standard of 

having been made with appropriate particularity. This particular allegation merely implies that 

knowledge of constitutional violations existed on the part of the Defendants, but it does not state 

so. See McAllister v. Wiekl, No. 1:12-CV-2273, 2014 WL 795084, at *5 (M.D. Pa. Feb. 27, 

2014)(Plaintiff fails to allege that Defendant had personal knowledge or involvement in the 

assault by stating Defendant “turned a blind eye” to unconstitutional actions of his officers 

because the allegations lacked the appropriate particularity). Even the allegation that 

unconstitutional conduct “was brought under [DiAlesandro’s] knowledge” (ECF No. 19, ¶ 70) 

and that Plaintiff’s rights were “violated…under [Mankey’s]…knowledge of each event,” Id. at ¶ 

71, does not allege with sufficient particularity their personal involvement.  Therefore, it is 

recommended that the Motion to Dismiss with respect to Defendants DiAlesandro, Mankey, 

Gilmore, Caro, Silva, Bell, and Guth be granted. 

The DOC Defendants argue that Plaintiff has failed to state a claim as to Tom Wolf, 

identified as the “Director/Commissioner of the State of Pennsylvania Department of 

Correction.” (ECF No. 6,  ¶ 4.) The Court will take judicial notice of the fact that Tom Wolf is 

the Governor of the Commonwealth of Pennsylvania. Mr. Wolf’s argument is, as set forth above, 

that liability cannot be predicated solely on the operation of respondeat superior. Personal 

involvement must be alleged. See Ramsier supra. There are no allegations in the Amended 
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Complaint alleging the personal involvement of Governor Wolf. The Court  therefore 

recommends dismissal of the claims against Defendant Tom Wolf.  

   

2. Dr. Robert Valley’s Motion to Dismiss 

Dr. Robert Valley moves to dismiss, arguing that Plaintiff has failed to state a claim for 

deliberate indifference on Dr. Valley’s part. (ECF No. 64, p. 7-8.)  With regard to the standard 

for finding deliberate indifference to a prisoner’s medical needs to constitute a violation of the 

Eighth Amendment, this Court has stated: 

…The deprivation of medical treatment rises to the level of a deprivation of a 

prisoner’s Eighth Amendment right not to be subjected to cruel and unusual 

punishment in situations where it constitutes the “unnecessary and wanton 

infliction of pain,” or where there is a “deliberate indifference to a serious medical 

need[.]” Spruill v. Gillis, 372 F.3d 218, 235 (3d Cir. 2004) (internal quotation 

marks and citations omitted). Allegations of medical malpractice, or mere 

disagreement as to the proper course of medical treatment, are not sufficient to 

establish a Constitutional violation. Id. 

 

In a situation in which a prisoner alleges deliberate indifference to a 

medical need, the United States Court of Appeals for the Third Circuit has held 

that a plaintiff must plead “(i) a serious medical need, and (ii) acts of omissions 

by prison officials that indicate deliberate indifference to that need.” Natale v. 

Camden County Corr. Facility, 318 F.3d 575, 582 (3d Cir. 2003). With respect to 

the first requirement, a medical need is serious “if it has been diagnosed by a 

physician as requiring treatment.” Atkinson v. Taylor, 316 F.3d 257, 266 (3d Cir. 

2003). A medical need may also be “serious” if even a layperson would recognize 

the need for a doctor’s attention.  Morrison v. Phillips, No. 06-812, 2008 U.S. 

Dist. LEXIS 71205, at *39 (D. N.J. Sept. 16, 2008) (citing Johnson v. Snyder, 444 

F.3d 579, 584-85 (7th Cir. 2006)). 

 

With respect to the second prong, deliberate indifference is properly 

pleaded by factual allegations supporting the conclusion that the official knew of 

and disregarded an excessive risk to inmate health or safety. Natale, 318 F.3d at 

582 (citing Farmer v. Brennan, 511 U.S. 825 (1994)).  The official must be 

“aware of facts from which the inference could be drawn that a substantial risk of 

serious harm exists.” Natale, 318 F.3d at 582.  The official must also “draw the 

inference.” Id.  The United States Court of Appeals for the Third Circuit has held 

that this standard is met in several scenarios, including “when a doctor is 

intentionally inflicting pain on [a] prisoner,” and when the denial of “reasonable 
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requests for medical treatment … exposes the inmate to undue suffering[.]” 

Spruill, 372 F.3d at 235 (internal quotation marks and citations omitted).  This 

standard is also met when “a prison official … knows of a prisoner’s need for 

medical treatment but intentionally refuses to provide it” or “delays necessary 

medical treatment based on a nonmedical reason.” Rouse v. Plaintier, 182 F.3d 

192, 197 (3d Cir. 1999). 

 

Wishnefsky v. Salameh, No. 08-128J, 2009 WL 8657143, at *5-6 (W.D. Pa. 2009) 

(footnote omitted).  

Plaintiff alleges that Defendant Dr. Valley “released the Plaintiff [from the 

infirmary]…without the proper adequate mental health and medical care,” (ECF No. 19, ¶ 42) 

and that Defendant has “shown deliberate indifference [b]y by not putting in for medical care for 

Plaintiff[sic] medical injuries by taking sum of day’s refusal chronic care medication and health 

care.” Id. at ¶ 62.  Plaintiff also states that Defendant confirmed with Plaintiff that he had ordered 

medication for Plaintiff’s chronic pain, but Plaintiff never received the medication and 

Defendant first told him he doesn’t know what happened, then denied him the medication all 

together. Id. at ¶ 64.  

While chronic pain may be a serious medical need, Plaintiff does not allege any acts of 

omission that indicate deliberate indifference to that need. Plaintiff fails to allege that Defendant 

knew of facts from which he inferred that a substantial risk of serious harm to Plaintiff exists. 

Where a prisoner has received some medical attention and the dispute is over the adequacy of the 

treatment, federal courts are generally reluctant to second guess medical judgment. Bednar v. 

Cty. Of Schuylkill, 29 F.Supp.2d 250, 253 (E.D.Pa. 1998) (quoting United States ex rel. Walker 

v. Fayette Cty., 599 F.2d 573, 575 n.2 (3d Cir. 1979).  Plaintiff’s allegations indicate that 

Defendant did provide some form of treatment—seeing him in the infirmary, ordering Plaintiff’s 

medications, etc. The fact that Plaintiff may feel he was treated inadequately in the infirmary, 
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and the fact that he did not receive the medication at that time, does not rise to the level of a 

deliberate indifference under the Eighth Amendment. See Estelle v. Gamble, 429 U.S. 97, 105–

06 (1976)(an inadvertent failure to provide adequate medical care cannot be said to constitute 

“an unnecessary and wanton infliction of pain” or to be “repugnant to the conscience of 

mankind.”)  Accordingly, it is recommended that Dr. Valley’s Motion to Dismiss be granted.  

3. Drs. Pillai and Gindin’s Motion to Dismiss 

The Defendants argue that Plaintiff has failed to exhaust his administrative remedies with 

regard to his allegations against them. Per the Court’s previous order (ECF No. 94), the issue of 

exhaustion will be treated as a Motion for Summary Judgment. 

  Summary judgment is appropriate if, drawing all inferences in favor of the nonmoving 

party, “the movant shows that there is no genuine dispute as to any material fact and the movant 

is entitled to judgment as a matter of law.”  FED. R. CIV. P. 56(a).  Summary judgment may be 

granted against a party who fails to adduce facts sufficient to establish the existence of any 

element essential to that party’s case, and for which that party will bear the burden of proof at 

trial.  Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).   

The moving party bears the initial burden of identifying evidence, or the lack thereof, 

which demonstrates the absence of a genuine issue of material fact.  Nat’l State Bank v. Fed. 

Reserve Bank of New York, 979 F.2d 1579, 1581-82 (3d Cir. 1992) (citing Celotex, 477 U.S. at 

323-25).  Once that burden has been met, the nonmoving party may not rest on the allegations in 

the complaint, but must “go beyond the pleadings and by [his] own affidavits, or by the 

‘depositions, answers to interrogatories, and admissions on file,’ designate ‘specific facts 

showing that there is a genuine issue for trial.’”  Celotex, 477 U.S. at 324 (quoting FED. R. CIV. 

P. 56(e) (1963).  See also Orsatti v. New Jersey State Police, 71 F.3d 480, 484 (3d Cir. 1995) 
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(“plaintiff cannot resist a properly supported motion for summary judgment merely by restating 

the allegations of his complaint, but must point to concrete evidence in the record that supports 

each and every essential element of his case.”) (citing Celotex, supra).   

An issue is genuine only “if the evidence is such that a reasonable jury could return a 

verdict for the non-moving party.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  

Finally, while any evidence used to support a motion for summary judgment must be admissible, 

it is not necessary for it to be in admissible form.  See FED. R. CIV. P. 56(c)(2); Celotex, 477 

U.S. at 324; J.F. Feeser, Inc., v. Serv-A-Portion, Inc., 909 F.2d 1524, 1542 (3d Cir. 1990). 

Plaintiff avers that on November 23, 2016, Defendant Pillia, along with Dr. Valley, 

released him from the infirmary “without the proper adequate mental health and medical care,” 

and was therefore deliberately indifferent to his needs. (ECF No. 19, ¶ 42.) Plaintiff alleges that 

Defendant Gindin also provided inadequate mental health care; specifically, Plaintiff paraphrases 

Defendant as saying on November 9, 2016:  

I cannot force you to take it/meds lipbium[sic]; let me order you some more/meds 

lipbium in the morning; what us[sic] can I do for you; put in meds Prozac; for two 

times twice a day; for morning and night; want one of those; what about 

wellbrutin/meds[sic]; I am not the regular psychiatrist doctor here; I would have 

to ask the nurse first how many times are you aloud[sic] medication a day; if the 

nurse say I could order it/Prozac back to three times a day… 

 

Id. at ¶ 57.  

Through the Prison Litigation Reform Act (“PLRA”), Pub. L. No. 104-134, 110 Stat. 

1321 (1996), Congress amended 42 U.S.C. § 1997e(a) to prohibit prisoners from bringing an 

action with respect to prison conditions pursuant to 42 U.S.C. § 1983 or any other federal law, 

until such administrative remedies as are available are exhausted.  Specifically, the act provides 

in pertinent part as follows: 
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No action shall be brought with respect to prison conditions under section 1979 of 

the Revised Statutes of the United States (42 U.S.C. § 1983), or any other Federal 

law, by a prisoner confined in any jail, prison, or other correctional facility until 

such administrative remedies as are available are exhausted. 

 

42 U.S.C. § 1997e(a).  Exhaustion is required under this provision regardless of the type 

of relief sought and the type of relief available through administrative procedures.  See Booth v. 

Churner, 532 U.S. 731, 741 (2001).  In addition, the exhaustion requirement applies to all claims 

relating to prison life which do not implicate the duration of the prisoner’s sentence, including 

those that involve general circumstances as well as particular episodes.  See Porter v. Nussle, 524 

U.S. 516, 532 (2002).   

The PLRA also mandates that inmates “properly” exhaust administrative remedies before 

filing suit in federal court.  Woodford v. Ngo, 548 U.S. 81, 93 (2006).  “Proper exhaustion 

demands compliance with an agency’s deadlines and other critical procedural rules because no 

adjunctive system can function effectively without imposing some orderly structure on the 

course of its proceedings.”  Id. at 90-91.  Importantly, the exhaustion requirement may not be 

satisfied “by filing an untimely or otherwise procedurally defective . . . appeal.”  Id. at 83; see 

also Spruill v. Gillis, 372 F.3d 218, 228-29 (3d Cir. 2004) (utilizing a procedural default analysis 

to reach the same conclusion).  Courts have concluded that inmates who fail to fully, or timely, 

complete the prison grievance process are barred from subsequently litigating claims in federal 

courts.  See, e.g., Booth v. Churner, 206 F.3d 289 (3d Cir. 2000); Bolla v. Strickland, 304 F. 

App’x 22 (3d Cir. 2008); Jetter v. Beard, 183 F. App’x 178 (3d Cir. 2006). 

The standard by which to measure whether a prisoner has exhausted his administrative 

remedies is whether he complied with the procedures set forth in the prison's rules for grievances 

or administrative remedies.  Spruill v. Gillis, 372 F.3d 218, 231 (3d Cir. 2004).  Pennsylvania 

DOC regulations at DC-ADM 804 requires that “The inmate shall identify individuals directly 
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involved in the event(s).” If an inmate fails to identify any person named in the lawsuit in his 

initial grievance pursuant to the Pennsylvania DOC regulation, it would be considered a 

procedural default.  See Spruill v. Gillis, 372 F.3d 218, 234 (3d Cir. 2004).   

Defendants argue that since Plaintiff took steps to exhaust his administrative remedies 

four months prior to the facts alleged against them in the Second Amended Complaint, it would 

be impossible for Plaintiff to remedy any incidents that had yet to occur. (ECF No. 93, p. 5.) A 

review of the grievances provided to the Court shows that nowhere does Plaintiff mention 

Defendants by name, nor does he state any complaints with regard to his mental health treatment. 

(ECF No. 93-1, p. 38-46.) Plaintiff cites to the Supreme Court decision of Jones v. Bock, 549 

U.S. 199, 217-219(2007), to support his argument that he is not required to name all the 

defendants in his grievances in order to exhaust his administrative remedies. (ECF No. 120, p. 3.) 

Jones involves the grievance procedures of the Michigan Department of Corrections, which do 

not require the prisoner to identity a responsible party in the grievance. Jones at 218.  The 

Supreme Court held that exhaustion is not per se inadequate simply because an individual later 

sued was not named in the grievances, but left it to the lower court to determine whether 

exhaustion requirements were met in that particular case. Id. at 219. In the case at hand, the 

Pennsylvania DOC regulation governs, and it is clear that Plaintiff has not met the requirement in 

the grievance procedure to identify the individuals he had a grievance against—in this case, 

Defendants Pillai and Gindin. For this reason, the Court recommends that Summary Judgment be 

granted in favor of Defendants Pillai and Gindin on the basis of failure to exhaust. 

4. Dr. Witty’s Motion to Dismiss 

Defendant Dr. Wittawat Kasayapanand (“Dr. Witty”) argues that the claim against him 

should be dismissed as Plaintiff only named him as a defendant and described his position as a 
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“correctional legal vendor responsible for the mental health operation of the Pennsylvania 

Department of Corrections,” (ECF No. 19, ¶ 8) but made no factual allegations against him in the 

Second Amended Complaint. In his brief in opposition to Defendant’s motion, Plaintiff does 

offer factual allegations against Defendant, including, “Dr. Mr. Witty said that he was going to 

order my diagnosed medications ‘(Ritlynn, Klonopin, and Prozac)’ if they let him order them.” 

(ECF No. 113, ¶ 8.) Plaintiff claims that the medication was not ordered. Id. As these allegations 

were not made part of the Second Amended Complaint, the Court cannot consider them. 

Furthermore, giving Plaintiff another leave to amend would be futile; even if the allegations were 

made, Plaintiff would not have alleged sufficient facts against the Defendant that would state a 

claim for deliberate indifference under the Eighth Amendment. See discussion re Defendant 

Valley, supra. 

III.  CONCLUSION 

For the aforementioned reasons, it is respectfully recommended that the DOC 

Defendants’ Motion to Dismiss (ECF No. 62) be granted as to the claims against all defendants 

in their official capacities. Accordingly, it is recommended that all claims against the DOC 

Defendants in their official capacities are dismissed. It is recommend that Plaintiff’s Eighth 

Amendment claims regarding verbal harassment and conditions of confinement be dismissed and 

that DOC Defendants Wolf, Zaken, Gilmore, Caro, DiAlesandro, Mankey, Bell, Guth and Silva 

are dismissed as Defendants from this litigation. Finally, it is recommended that the Motions to 

Dismiss filed by Defendants Valley and Witty be granted, and Summary Judgment be granted in 

favor of Defendants Pillai and Gindin. Therefore, Plaintiff’s Second Amended Complaint against 

the Medical Defendants should be dismissed with prejudice.  
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In accordance with the applicable provisions of the Magistrate Judges Act, 28 U.S.C. § 

636(b)(1)(B)&(C), and Rule 72.D.2 of the Local Rules of Court, Plaintiff shall have fourteen 

(14) days from the date of the service of this report and recommendation to file written 

objections thereto.  Plaintiff’s failure to file timely objections will constitute a waiver of his 

appellate rights. 

Dated:  October 26, 2017. 

 

________________________ 

Lisa Pupo Lenihan 

United States Magistrate Judge 

 

 

 cc:  Jerome Junior Washington 

HVO282 

175 Progress Dr. 

Waynesburg, PA 15370 

Pro se  

 

        Counsel for Defendants 

        Via CM/ECF Electronic Mail 
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