
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

NATHAN ROWSHAWN HOYE,   ) 

      )  Civil Action No. 2:  17-cv-0020 

Plaintiff,                                              ) 

                                                                        )  United States District Judge 

v.                                 )      Nora Barry Fischer   

                                    )     

ALLEGHENY COUNTY MEDICAL )  United States Magistrate Judge 

STAFF through CORIZON; DEPUTY )  Cynthia Reed Eddy 

LATOYA WARREN; WARDEN  ) 

ORLANDO HARPER, and WESTER ) 

PHYSC,      ) 

      ) 

 Defendants.     

 

REPORT AND RECOMMENDATION 

 

I. RECOMMENDATION 

 

 Before the Court are two motions to dismiss:  (i) the Motion to Dismiss filed by Corizon 

Health, Inc. incorrectly identified in the caption as Allegheny County Medical Staff Dept. 

through Corizon (ECF No. 44) and (ii) the Motion to Dismiss filed by Latoya Warren and 

Orlando Harper (ECF No. 46).  Plaintiff has filed responses in opposition. (ECF No. 56 and 58). 

 After careful consideration of the parties’ submissions, in light of the standards governing 

motions to dismiss set forth by the United States Supreme Court in Bell Atl. Corp. v. Twombly, 

550 U.S. 544 (2007), and Ashcroft v. Iqbal, 556 U.S.  662, 668 (2009), and as articulated in 

United States Court of Appeals Third Circuit precedent, see, e.g., Connelly v.  Lane Const. 

Corp., 809 F.3d 780, 790 (3d Cir. 2016), and for the following reasons, it is respectfully 

recommended that the motions be granted and this case be dismissed with prejudice.   

 Also pending is Plaintiff’s motion for injunctive relief (ECF No. 74) and supplement 

thereto (ECF No. 92), to which Defendants have responded in opposition. (ECF Nos. 82, 84,  and 
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95).  It is respectfully recommended that the motion be denied as Plaintiff has not demonstrated a 

likelihood of success on the merits of his claims. 

 It is also recommended that Defendant Western Psychiatric Hospital, incorrectly 

identified in the caption as Wester Physc, be dismissed sua sponte pursuant to the Court’s 

statutory responsibility under 28 U.S.C. §§ 1915 and 1915A, to review complaints filed by 

prisoners, identify cognizable clams, and sua sponte dismiss any claim that fails to state a claim 

upon which relief may be granted.   

II. REPORT  

 A. Procedural and Factual Background 

 Plaintiff Nathan Rowshawn Hoye (“Plaintiff” or “Hoye”) initiated this lawsuit while he 

was a state prisoner in the custody of the Pennsylvania Department of Corrections (“DOC”).  He 

alleges that he has been diagnosed with gynecomastia, which led to a diagnosis of heart failure, 

as a result of being prescribed Risperdal while he was incarcerated at the Allegheny County Jail 

(“ACJ”) from  May 2, 2013, until May 7, 2015.   

 This case was initiated on January 5, 2017, when the court received Plaintiff’s complaint.  

(ECF No. 1).  Because the complaint was received without a filing fee or the forms required to 

proceed in forma pauperis, the case was statistically closed.  After some intervening proceedings 

regarding the payment of the filing fee, the complaint was formally filed on March 13, 2017.  

(ECF No. 8).  Thereafter, Plaintiff filed two supplements to his complaint.  (ECF Nos. 12 and 

24). Named as defendants were the Allegheny County Jail and Warden Orlando Harper and 

Deputy Warden Latoya Warren.  

 Defendants filed motions to dismiss in May of 2017, and Plaintiff was ordered to respond 

to the motions by June 27, 2017.  (ECF No. 30).  On June 6, 2017, Plaintiff notified the Court 
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that he had been transferred to a new facility and was unable to respond to the motions as he was 

not in possession of his legal papers.   (ECF No. 31).  In light of this development, the Court 

administratively closed the case on June 14, 2017, and instructed Plaintiff to advise the Court 

immediately when he would be able to respond to the outstanding motions.  (ECF No. 32).  On 

August 31, 2017, Plaintiff notified the Court that he had been “permanently” transferred to SCI-

Houtzdale and Plaintiff was granted leave until September 21, 2017, to file either a response to 

the motions to dismiss or an amended complaint. 

 On September 13, 2017, Plaintiff filed an Amended Complaint (ECF No 40) in which he 

added two additional defendants:  Kathryn M. Kenyon, Esquire,1 and Western Psych.  The 

amended complaint supersedes the original complaint and remains the operative pleading in this 

case.   

 In the amended complaint, Plaintiff explains that two months before he was incarcerated 

at ACJ,  he was either hospitalized or receiving treatment at Western Psychiatric Hospital in 

Oakland, PA, and Risperdal was prescribed to him for treatment of his anxiety and other 

unspecified mental health condition.  On May 2, 2013, he began his incarceration at ACJ, where 

his prescription for Risperdal was continued.  Plaintiff remained in ACJ for approximately two 

years until on or about May 7, 2015, when he was transferred into state custody.  On May 14, 

2015, during a physical examination at SCI Camp Hill, the medical department “noticed” 

Plaintiff had gynecomastia.  In his amended complaint, Plaintiff avers that he first complained 

about the gynecomastia condition to ACJ officials in July and August of 2017, when he was 

returned on writ to ACJ.   He states that he did not complain about the gynecomastia during his 

_______________ 
1      On November 13, 2017, Attorney Kathryn M. Kenyon was dismissed pre-service sua sponte 

for failure to state a claim upon which relief can be granted.  (ECF No. 54). 
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incarceration at ACJ from May 2, 2013 to May 7, 2015 “because [he] did not notice the side 

effect until after 5/7/2015.”  (ECF No. 40-1 at 6).   Plaintiff also states that it is now documented 

in his state correctional records that he is allergic to Risperdal.  (ECF No. 40-1, p. 9). 

 Defendant Corizon Health, Inc., and Defendants Harper and Warren have filed motions 

to dismiss the amended complaint.  The motions have been fully briefed and are now ripe for 

disposition. 

B. Factual Background 

For purposes of resolving the pending motion, the following facts are as alleged in the 

amended complaint, viewed in the light most favorable to Plaintiff, and liberally construed. 

Phillips v. County of Allegheny, 515 F.3d 224, 231 (3d Cir. 2008); Haines v. Kerner, 404 U.S. 

519, 520-521 (1972).  

Pro se pleadings, however “inartfully pleaded” must be held to “less stringent standards 

than formal pleadings drafted by lawyers.”  Haines v. Kerner, 404 U.S. 519, 520-21 (1972).  

Because Plaintiff is a pro se litigant, this Court may consider facts and make inferences where it 

is appropriate. 

C.  Discussion 

 

  Plaintiff brings his claims under 42 U.S.C. § 1983 for violations of his Eighth 

amendment rights.  To successfully state a claim against any of the defendants for a violation of 

his constitutional rights pursuant to 42 U.S.C. §1983, Plaintiff must allege that: (1) the conduct 

complained of was committed by a person acting under color of state law; and, (2) the conduct 

complained of deprived Plaintiff of rights, privileges, or immunities secured by the laws or the 

Constitution of the United States.  See Rehberg v. Paulk, 566 U.S. 356, 361 (2012).  Plaintiff’s 

claims will be addressed seriatim. 
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  a. Claims Against Corizon Health, Inc.  

 The Eighth Amendment “requires prison officials to provide basic medical treatment to 

those whom it has incarcerated.”  Rouse v. Plantier, 182 F.3d 192, 197 (3d Cir 1999) (citing  

Estelle v. Gamble, 429 U.S. 97 (1976)).  In order to establish an Eighth Amendment medical 

claim, a prisoner must allege acts or omissions by prison officials sufficiently harmful to 

evidence deliberate indifference to a serious medical need.  See Spruill v Gillis, 372 F.3d 218, 

235-36 (3d Cir. 2004).  Prison officials violate the Eighth Amendment when they act deliberately 

indifferent to a prisoner’s serious medical needs by “intentionally denying or delaying access to 

medical care or interfering with the treatment once prescribed.”  “[T]here is a critical distinction 

‘between cases where the complaint alleges a complete denial of medical care and those alleging 

inadequate medical treatment’.”  Pearson v. Prison Health Service, 850 F.3d 526, 535 (3d Cir. 

2017) ( quoting United States ex. rel Walker v. Fayette Cty., 529 F.2d 573, 575 n.2 (3d Cir. 

1979)).  Where a prisoner has actually been provided with medical treatment, the court 

“presume[s] that the treatment of a prisoner is proper absent evidence that it violates professional 

standards of care.”  Pearson, 850 F.3d at 535 (citing Brown v. Borough of Chambersburg, 903 

F.2d 274, 278 (3d Cir. 1990) (“[I]t is well established that as long as a physician exercises 

professional judgment his behavior will not violate a prisoner’s constitutional rights”)). 

 In this case, Hoye is not alleging that he was denied medical care; rather, he is alleging he 

received inadequate medical treatment in that he suffered a side effect or had an allergic reaction 

from the medication he was prescribed.  Plaintiff states in the amended complaint that he was on 

the medication while incarcerated at ACJ from May 2, 2013 until May 7, 2015, but that he did 

not “recognize” the side effects of the medication until he was examined at SCI Camp Hill on 

May 14, 2015.  There is no allegation that the medical providers at ACJ or Corizon Health knew 
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of the potential of this claimed side effect or even any allegation which would show that Corizon 

and its employees were aware that Plaintiff was developing gynecomastia or that they failed to 

take timely and appropriate measures in response.  Accordingly, it is recommended that Corizon 

Health’s motion to dismiss be granted. 

  b.    Claims Against Orlando Harper and Latoya Warren, individual capacities 

 During the relevant time period, Defendant Harper was the Warden of ACJ and 

Defendant Warren was a Deputy Warden at ACJ.  Neither of these individuals are medical prison 

officials. 

 The United States Court of Appeals for the Third Circuit has specifically indicated that a 

non-medical prison official will not be chargeable with deliberate indifference, “absent a reason 

to believe (or actual knowledge) that prison doctors or their assistants are mistreating (or not 

treating) a prisoner.  Spruill, 372 F.3d at 236.  There are no allegations in the amended complaint 

which would show that either Defendant Harper or Defendant Warren had any knowledge of 

Plaintiff’s allergy to Risperdal or were in any way deliberately indifferent toward his medical 

needs.  Further, there are no allegations to show that these individuals were aware that Plaintiff 

was developing gynecomastia or that they failed to take timely and appropriate measures in 

response.  As non-medical prison officials, they were justified in believing that Plaintiff was 

receiving appropriate medical from the prison doctors and medical assistants.  For these reasons, 

it is recommended that Plaintiff’s claims against Defendant Harper and Defendant Warren in 

their individual capacities be dismissed. 

  c. Claims Against Orlando Harper and Latoya Warren, official capacities 

 Plaintiff has also sued Defendants Harper and Warren in their official capacities.  

However, the Supreme Court of the United States has held that: 
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[o]fficial capacity suits . . . “generally represent only another way of pleading an 

action against an entity of which an officer is an agent.”  Monell v. New  York City 

Dept. of Social Services, 436 U.S. 658, 690 n. 55 (1978).  As long as the 

government entity receives notice and an opportunity to respond, an official-

capacity suit is, in all respects other than name, to be treated as a suit against the 

entity.  Brandon, supra, 469 U.S. at 471-72.  Is it not a suit against the official 

personally, for the real party in interest is the entity.   

 

Kentucky v. Graham, 473 U.S. 159, 165-66 (1985).  In Monell, the United States Supreme Court 

held that municipalities and other local governmental units are “persons” subject to liability 

under 42 U.S.C. § 1983. In so ruling, however, the Court declared that municipal liability may 

not be premised on the mere fact that the governmental unit employed the offending official, that 

is, through application of the doctrine of respondeat superior. Instead, the Court concluded that a 

governmental unit may be liable under § 1983 only when its “policy or custom, whether made by 

its lawmakers or by those whose edicts or acts may fairly be said to represent official policy, 

inflicts the injury.” Monell, 436 U.S. at 694. The “official policy” requirement distinguishes acts 

of the municipality from acts of employees of the municipality, thereby limiting liability to 

action for which the municipality is actually responsible. Id. 

 In finding municipal liability pursuant to § 1983, the plaintiff must identify the policy, 

custom, or practice of the municipal defendant that results in the constitutional policy.  Id. at 

690-91. Defendants claim that Plaintiff’s claim under Monell must fail, as the amended 

complaint is completely void of any allegation regarding defendants’ policies and procedures.  

 The Court agrees with Defendants.  The amended complaint fails to identify any policy 

or custom attributable to the Allegheny County Jail that is responsible for Plaintiff’s alleged 

inadequate medical treatment.  Therefore, it is recommended that the claims against Defendants 

Harper and Warren in their official capacities be dismissed with prejudice. 
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  d. Claims Against Western Psychiatric Hospital 

 As explained above, it is recommended that Plaintiff’s claims against Corizon Health and 

Defendants Harper and Warren be dismissed as the amended complaint fails to state any 

constitutional violation, no matter how liberally its allegations may be interpreted.  Even 

assuming, arguendo, that the amended complaint did in fact state a claim for a constitutional 

violation, it is recommended that the claims against Western Psychiatric Hospital be dismissed 

sua sponte.  Section 1983 requires the plaintiff to allege that the defendant acted under color of 

state law to deprive plaintiff of a constitutional right.  The amended complaint does not allege 

that Western Psychiatric Hospital acted under color of state law, much less contain plausible 

allegations that it did do.  See Ashcroft v. Iqbal, 556 U.S. 662, 677-79 (2009).  Therefore, it is 

recommended that all claims against Western Psychiatric Hospital be dismissed sua sponte. 

III. III. CONCLUSION 

For all the above reasons, it is respectfully recommended that the pending motions to 

dismiss be granted and this case be dismissed with prejudice. 

Because it is recommended that Plaintiff’s claims be dismissed for failure to state a 

claim, it is further recommended that Plaintiff’s motion for preliminary injunction be denied.  

Kos Pharms., Inc. v. Andrx Corp., 369 F.3d 700, 708 (3d Cir 2004) (instructing that the moving 

party must establish, inter alia, the likelihood of success on the merits.)   

It is further recommended that leave to amend be denied as Plaintiff has amended and 

supplemented his complaint(s) numerous times and to do so again would be futile. 

  Any party is permitted to file Objections to this Report and Recommendation to the 

assigned United States District Judge.  In accordance with 28 U.S.C. § 636(b), Fed.R.Civ.P. 6(d) 

and 72(b)(2), and LCvR 72.D.2, Plaintiff, because he is a non-electronically registered party, 
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must file objections to this Report and Recommendation by  March 19, 2018 and Defendants, 

because they are electronically registered parties, must file objections, if any, by March 15, 

2018.  The parties are cautioned that failure to file Objections within this timeframe “will waive 

the right to appeal.” Brightwell v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir. 2011). 

 Dated:  February 28, 2018   

             

      s/ Cynthia Reed Eddy     

      Cynthia Reed Eddy 

       United States Magistrate Judge 

 

 

 

cc: NATHAN ROWSHAWN HOYE  

 167618  

 Allegheny County Jail  

 950 Second Avenue  

 Pittsburgh, PA 15219 

 (via U.S. First Class Mail) 

 

 All counsel of record 

 (via ECF electronic notification) 
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