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 IN THE UNITED STATES DISTRICT COURT 
 FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

NORMAN F. HARVEY, 
 
  Plaintiff, 
 
   v. 
 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF CORRECTIONS, 
WILLIAM SHOUPE, MARK CAPOZZA, 
TAMMY FERGUSON, MR. STESSNEY, 
JAMES KELLY, and AMY WOOD, 
 
  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
)
)
)
)
) 
 

  
 
Civil Action No. 17-49   
Judge David Stewart Cercone 
Chief Magistrate Judge Maureen P. Kelly 
 
 
ECF Nos. 27 and 32 

 
 

 REPORT AND RECOMMENDATION 
 

 

Plaintiff Norman F. Harvey brings this civil rights action pro se and pursuant to 42 

U.S.C. § 1983, for the alleged violation of his rights under the United States Constitution, the 

Uniform Criminal Extradition Act, and the Interstate Agreement on Detainers.  Plaintiff’s claims 

arise out of his alleged unlawful detention in Pennsylvania while awaiting extradition to Ohio, 

which he asserts occurred without a hearing or notice of the charges against him. Plaintiff further 

alleges that during his initial incarceration at the Beaver County Jail, his Eighth Amendment 

rights were violated due to the restrictive conditions of his confinement.   

Plaintiff names as Defendants William Shouppe, Warden,1 Beaver County Jail; Mark V. 

Capozza, Warden, SCI-Pittsburgh; Tammy Ferguson, Warden, SCI-Benner; Mr. Stessney, RHU 

                                                 
1 In the Complaint, Plaintiff refers to the Warden of the Beaver County Jail as William “Shoupe.”  ECF No. 1 at 1-2. 
The correct spelling is William Shouppe.  ECF No. 27 at 1.  The Court will use the correct spelling in this Report 
and Recommendation. 
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Unit Manager, SCI-Benner; James Kelly and Amy Wood, employees at SCI-Brenner; and the 

Commonwealth of Pennsylvania, Department of Corrections.   In response to the Complaint, 

Defendants have filed the pending Motions to Dismiss, ECF Nos. 27 and 32, pursuant to Rule 

12(b)(6) of the Federal Rules of Civil Procedure for Plaintiff’s failure to state a claim upon 

which relief may be granted.   

I. RECOMMENDATION 
 

For the following reasons, it is respectfully recommended that the Motion to Dismiss 

filed on behalf of Defendant William Shouppe (“Warden Shouppe”), ECF No. 27, be granted 

and Plaintiff’s claims arising out of his alleged unlawful detention at the Beaver County Jail be 

dismissed with prejudice. It is further recommended that Plaintiff’s conditions of confinement 

claim against Warden Shouppe be dismissed without prejudice.  Finally, it is recommended that 

the Motion to Dismiss filed on behalf the Commonwealth of Pennsylvania Department of 

Corrections and each of its named employees (collectively, the “Commonwealth Defendants”), 

ECF No. 32, be granted and all claims asserted against each of them be dismissed with prejudice.   

II. REPORT 

 A. FACTUAL AND PROCEDURAL BACKGROUND 

 Plaintiff alleges that he was arrested in Beaver County Pennsylvania, on August 25, 2015, 

“based upon a request made by the State of Ohio and thereafter was held for 301 days without 

appearing before a magistrate for probable cause, [and] finally released from detention by 

Department of Corrections on 6-21-16, due to no action by State of Ohio.” ECF No. 15 at 7.    

 The Defendants have moved to dismiss Plaintiff’s Complaint, relying in part upon the 

facts discerned from the public dockets of Plaintiff’s various criminal charges during the relevant 
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time period. 2 Based upon this Court’s review of pertinent Pennsylvania and Ohio state and 

federal dockets, the following facts are evident. 

 On August 25, 2015, one week after committing felony Aggravated Burglary, and 

approximately three weeks after allegedly committing a misdemeanor shoplifting offense, both 

in Boardman, Ohio, a warrant was issued for Plaintiff’s arrest.  Case Nos. 2015 CR B 1231 

(BDM State of Ohio) and 2015 CR A 1231 (BDM State of Ohio).  At the time the arrest warrant 

was issued, Plaintiff was under the jurisdiction of the Pennsylvania Board of Probation and 

Parole (“PBPP”), having been paroled on March 19, 2015, from the State Correctional Institution 

at Greene (“SCI-Greene”).  ECF No. 27-2.  Plaintiff’s parole status resulted from a January 2012 

conviction in the Court of Common Pleas of Lawrence County (Pennsylvania) for Criminal 

Attempt - Burglary, 18 Pa.C.S. § 901 §§ A, as well as related charges, for which he was 

sentenced to aggregate term of no less than four and one-half nor more than fourteen years’ 

incarceration.  Case No. CP-37-CR-0000954-2010 (CCP Lawrence County, Pennsylvania).  See 

also, ECF No. 27-2; Com. v. Harvey, No. 1462 WDA 2012, 2013 WL 11276240, at *1 (Pa. 

Super. Ct. Mar. 12, 2013).     

                                                 
2     The summary that follows is based primarily on the allegations in Plaintiff’s Complaint, which this Court must 
accept as true for purposes of evaluating Defendants’ Motions to Dismiss, Ashcroft v. Iqbal, 556 U.S. 662 (2009). 
Because Plaintiff’s claims implicate the procedural history of his underlying criminal cases, and because the 
description of the procedural history in the Complaint is incomplete in several meaningful respects, this Court has 
also consulted the dockets in Plaintiff’s criminal cases, which are matters of public record subject to consideration 
on a motion to dismiss. Pension Benefit Guar. Corp. v. White Consol. Indus., Inc., 998 F.2d 1192, 1197 (3d Cir. 
1993) (holding that matters of public record a court may consider on a motion to dismiss “include criminal case 
dispositions such as convictions or mistrials”); Zedonis v. Lynch, 233 F. Supp. 3d 417, 423 (M.D. Pa. 2017); Rogan 
v. Giant Eagle, Inc., 113 F. Supp.2d 777, 780–81 (W.D. Pa. 2000), aff’d, 276 F.3d 579 (3d Cir. 2001) (“[A] 
plaintiff's failure to attach or cite documents explicitly relied on or integral to the complaint does not preclude the 
court, when considering a motion to dismiss, from reviewing the text of these extrinsic documents.”). 
 
Citations to Plaintiff’s various criminal case dockets appear in the form “Case No.  ___.” 
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 Upon issuance of the Ohio warrant, the PBPP issued a Warrant to Commit and Detain3 

Plaintiff for the evident violation of his parole, and Plaintiff was taken into custody on August 

25, 2015.  Id. While in custody, Plaintiff was charged with two additional misdemeanor offenses 

arising out of conduct committed on August 19, 2015, in Beaver Falls, Pennsylvania.  Case No. 

MJ-36102-CR-0000365-2015 (Magisterial District Court, Beaver County, Pennsylvania).4   The 

PBPP rendered a decision on September 24, 2015, to detain Plaintiff “pending the disposition of 

criminal charges,” with specific reference to his arrest on August 25, 2015, by the Boardman 

Ohio Police Department.  ECF No. 27-3.   

 On October 8, 2015, Plaintiff personally appeared for a preliminary hearing related to his 

pending charges in Beaver Falls. Plaintiff was held for court and bail was imposed in the amount 

of $25,000. ECF No. 27-4; Case No. CP-04-CR-0002025-2015 at 2 (CCP Beaver County, 

Pennsylvania).  On October 15, 2015, the Court of Common Pleas of Beaver County issued an 

order directing that Plaintiff be released on $1.00 bond, recognizing the PBPP detainer and 

directing that Plaintiff be transported “to a State Facility.”  ECF No. 27-5.   That same day, the 

Court of Common Pleas of Allegheny County issued an order recommitting Plaintiff to the 

custody of the State relative to a retail theft committed in North Fayette Township, Pennsylvania.  

ECF No. 27-7, and see Case No. MJ-05317-NT-0000506-2015 (Magisterial District Court, 

Allegheny County, Pennsylvania).5  On October 18, 2015, PBPP thereafter delivered Plaintiff to 

the State Correctional Institution in Pittsburgh (“SCI – Pittsburgh”) to remain in custody pending 

the resolution of the multiple criminal charges.  ECF No. 15 at 6. 

                                                 
3 The PBPP Warrant to Commit and Detain states Plaintiff had a maximum release date of September 19, 2024, 
based on Plaintiff’s 2012 maximum sentence from Lawrence County.  ECF No. 27-2.  
4 https://ujsportal.pacourts.us/DocketSheets/MDJReport.ashx?docketNumber=MJ-36102-CR-0000365-2015 
5 https://ujsportal.pacourts.us/DocketSheets/MDJReport.ashx?docketNumber=MJ-05317-NT-0000506-2015 
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 Plaintiff was next scheduled for trial in Allegheny County on October 19, 2015, but the 

hearing was continued until January 25, 2016.  Case No. MJ-05317-NT-0000506-2015. At that 

time, the charges were withdrawn by the complainant. Id. Plaintiff was next scheduled for a 

formal arraignment on November 25, 2015, for the outstanding charges in Beaver County.  Case 

No. CP-04-CR-0002025-2015.  Trial on the Beaver County charges was scheduled for March 11, 

2016, at which time the prosecutor issued and was granted a petition for nolle prosse, which was 

docketed that day. Id.  In the interim, Plaintiff was transferred to the State Correctional 

Institution in Benner Township (“SCI-Benner”), where Defendant Tammy Ferguson serves as 

Warden and Defendants Stessney, Kelly and Wood are employed.   

 Subsequent to the entry of nolle prosse as to the Beaver County charges, Plaintiff 

remained in the custody of the Pennsylvania Department of Corrections pursuant to the PBPP 

detention order, and pending the resolution of the Ohio charges.  On June 10, 2016, the process 

to extradite Plaintiff to Ohio commenced in the Court of Common Pleas of Centre County, 

Pennsylvania, with an Arrest Prior to Requisition, pursuant to 42 Pa.C.S. § 9134. Case No. CP-

14-MD-0001149-2016 (CCP Centre County Pennsylvania).  A Complaint and Order for Transfer 

to Beaver County were filed on June 21, 2016, followed by a Motion to Quash, filed on 

Plaintiff’s behalf by the Centre County Public Defender’s Office.  Id.  The docket relative to 

Plaintiff’s pending Ohio criminal charges reflects that Amended Complaints and warrants for his 

arrest were filed on June 28, 2016.6 The Court of Common Pleas of Centre County denied 

Plaintiff’s Motion to Quash, and presided over Plaintiff’s extradition hearing on July 26, 2016.  

                                                 
6 
https://ecourts.mahoningcountyoh.gov/eservices/search.page.3?x=UAGTQWGJ8NDiYzcM3KTGA2Q*5aOt2CPPn
bGsK-KL2NMUntntKiOXOKTwhp-s1r3MbVx8j9QP*qx*PNB0KXBZoA 
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Id. at 4.  An Order of Extradition pursuant to a Governor’s Warrant was issued on July 27, 2016.  

It appears that Plaintiff was ultimately extradited from Pennsylvania to Mahoning County Justice 

Center on August 15, 2016. Case No. 2016 CR 00938 (CCP Mahoning County, Ohio, November 

28, 2016).  

  Thereafter, Plaintiff remained in Ohio custody for purposes of trial and eventually pled 

guilty to the felony burglary charge arising from the August 2015 incident(s) in Boardman, Ohio. 

Case No. 16 CR 938 (CCP Mahoning County, Ohio). Plaintiff is currently serving a sentence of 

two years’ confinement at Trumbull Correctional Institution in Leavittsburg, Ohio.  He is 

appealing his conviction on speedy trial grounds, resulting from the State of Ohio’s alleged 

unlawful delay in seeking extradition. Id.  

 Based upon the Court’s review of Plaintiff’s various criminal proceedings, it is apparent 

that at all times relevant, Plaintiff was subject to detention by the PBPP for violating the terms of 

his parole, pursuant to its initial Warrant to Commit and Detain dated August 25, 2015, and the 

Notice of Board Decision entered on September 24, 2015.  The Court does not have the record of 

PBPP proceedings before it, but it is clear that Plaintiff was taken into custody on August 25, 

2015, and received notice that he was to be detained on September 24, 2015, pending resolution 

of all charges against him. Plaintiff participated in a preliminary hearing as to two of his then 

pending Beaver County criminal charges on October 8, 2015, and a court of appropriate 

jurisdiction determined that he would remain in custody.   

 Despite the record of events, Plaintiff contends that the various prison and jail wardens 

violated his rights by unlawfully detaining him.  Defendants seek dismissal of Plaintiff’s 

Complaint on immunity grounds, as well as Plaintiff’s failure to allege facts sufficient to state a 

Case 2:17-cv-00049-DSC-MPK   Document 39   Filed 01/31/18   Page 6 of 18



7 
 

plausible claim of liability against any named Defendant in his or her individual capacity.  ECF 

Nos. 27, 28, 31, and 32.  Plaintiff has filed his response to each Motion to Dismiss, ECF Nos. 34, 

36, and the pending motions are ripe for review.  

B. STANDARD OF REVIEW 

 1. Motion to Dismiss 

In assessing the sufficiency of the complaint pursuant to a motion to dismiss under 

Federal Rule of Civil Procedure 12(b)(6), the Court must accept as true all material allegations in 

the complaint and all reasonable factual inferences must be viewed in the light most favorable to 

the plaintiff.  Odd v. Malone, 538 F.3d 202, 205 (3d Cir. 2008).  While a complaint does not 

need detailed factual allegations to survive the motion to dismiss, a complaint must provide more 

than labels and conclusions. Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007). A 

“formulaic recitation of the elements of a cause of action will not do.” Id. (citing Papasan v. 

Allain, 478 U.S. 265, 286 (1986)). “Factual allegations must be enough to raise a right to relief 

above the speculative level” and sufficient “to state a claim to relief that is plausible on its face.” 

Twombly, 550 U.S. at 555, 570.  

“The plausibility standard is not akin to a ‘probability requirement,’ but it asks for more 

than a sheer possibility that a defendant has acted unlawfully.... Where a complaint pleads facts 

that are ‘merely consistent with’ a defendant’s liability, it ‘stops short of the line between 

possibility and plausibility of ‘entitlement to relief.’” Ashcroft v. Iqbal, 556 U.S. at 678 (quoting 

Twombly, 550 U.S. at 557).  

In other words, at the motion to dismiss stage, a plaintiff is required to make “a showing’ 

rather than a blanket assertion of an entitlement to relief.” Phillips v. County of Allegheny, 515 
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F.3d 224, 232 (3d Cir. 2008). “This ‘does not impose a probability requirement at the pleading 

stage,’ but instead ‘simply calls for enough facts to raise a reasonable expectation that discovery 

will reveal evidence of the necessary element.’” Id. at 234, quoting Twombly, 550 U.S. at 556 n. 

3.   

2. Pro Se Pleadings and Filings 

Pro se pleadings and filings, “however inartfully pleaded,” must be held to “less stringent 

standards than formal pleadings drafted by lawyers” Haines v. Kerner, 404 U.S. 519, 520 (1972). 

If the court can reasonably read pleadings to state a valid claim on which the litigant could 

prevail, it should do so despite failure to cite proper legal authority, confusion of legal theories, 

poor syntax and sentence construction, or litigant’s unfamiliarity with pleading requirements. 

Boag v. MacDougall, 454 U.S. 364 (1982); United States ex rel. Montgomery v. Brierley, 414 

F.2d 552, 555 (3d Cir. 1969) (A “petition prepared by a prisoner ... may be inartfully drawn and 

should … be read ‘with a measure of tolerance’”); Freeman v. Department of Corrections, 949 

F.2d 360 (10th Cir. 1991). Under our liberal pleading rules, a district court should construe all 

allegations in a complaint in favor of the complainant. Gibbs v. Roman, 116 F.3d 83 (3d Cir. 

1997) (overruled on other grounds); see, also Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996) 

(discussing Fed. R. Civ. P. 12(b)(6) standard); Markowitz v. Northeast Land Co., 906 F.2d 100, 

103 (3d Cir. 1990) (same).   

However, there are limits to the court’s procedural flexibility—“pro se litigants still must 

allege sufficient facts in their complaints to support a claim ... they cannot flout procedural rules 

— they must abide by the same rules that apply to all other litigants.” Mala v. Crown Bay 
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Marina, Inc., 704 F.3d 239, 245 (3d Cir. 2013) (citations omitted). Accordingly, because Plaintiff 

is a pro se litigant, this Court will consider the facts and make inferences where it is appropriate. 

C. DISCUSSION 

To succeed on a Section 1983 claim, a claimant must show: (1) the conduct complained 

of was performed by a person acting under color of state law; and (2) this conduct deprived the 

claimant of rights, privileges, or immunities secured by the Constitution or laws of the United 

States. 42 U.S.C. § 1983; Kost v. Kozakiewicz, 1 F.3d 176, 184 (3d Cir. 1993).  Thus, to survive 

a motion to dismiss, Plaintiff’s Complaint must allege facts sufficient to show that each named 

Defendant had personal involvement in the alleged wrongs, and that such conduct violated his 

rights.  Rode v. Dellarciprete, 845 F.2d 1195, 1207–08 (3d Cir. 1988). “Personal involvement 

can be shown through allegations of personal direction or of actual knowledge and acquiescence. 

Allegations of participation or actual knowledge and acquiescence, however, must be made with 

appropriate particularity.”  Id. citing Boykins v. Ambridge Area School District, 621 F.2d 75, 80 

(3d Cir. 1980) (civil rights complaint adequate where it states time, place, persons responsible); 

Hall v. Pennsylvania State Police, 570 F.2d 86, 89 (3d Cir. 1978) (same). 

 1. Motion to Dismiss of Warden Shouppe 

Plaintiff names William Shouppe, Warden of the Beaver County Jail, as a defendant in 

this action, alleging that Warden Shouppe unlawfully held Plaintiff in custody for 57 days in 

violation of the “Extradition Act and Detainer Act” or the “Uniform Criminal Extradition Act”  

and, further, that during his initial twelve days of incarceration, Warden Shouppe violated 

Plaintiff’s Eighth Amendment rights by denying him access to showers, the law library, 
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recreation, telephone, commissary, a razor, and otherwise detained him subject to strip searches 

and “24 hour lock down.”  ECF No. 15 at 3-4, 6.   

Warden Shouppe moves for dismissal as to Plaintiff’s unlawful detention claim on the 

grounds that he is immune from liability based upon his compliance with a facially valid court 

order.  As to Plaintiff’s condition of confinement claims, Warden Shouppe seeks dismissal based 

upon the absence of any allegation of personal involvement in the denial of access to showers, 

telephones, recreation, or with regard to any other deprivation allegedly suffered during 

Plaintiff’s incarceration at the Beaver County Jail.  ECF No. 28.  

Plaintiff’s “Extradition Act and Detainer Act” claims arise out of Warden Shouppe’s 

alleged failure to notify Plaintiff of all outstanding detainers and to explain his right to request 

final disposition of the charges underlying the detainer.  ECF Nos. 15 at 9; 34 at 1-2.    

Plaintiff appears to invoke the Interstate Agreement on Detainers (“IAD”), § 2, 18 U.S.C. 

A. App. 2, Article 3, 42 Pa. S.C.A. § 9101 (West), which, when applicable, imposes upon a 

warden the obligation to inform a prisoner “of the source and contents of any detainer lodged 

against him and shall also inform him of his right to make a request for final disposition of the 

indictment, information, or complaint on which the detainer is based.”  Id. Article 3(c). The 

purpose of the IAD is to permit a detainee to request the foreign jurisdiction’s timely prosecution 

of outstanding charges so as “to minimize the adverse impact of a foreign prosecution on 

rehabilitative programs of the confining jurisdiction,” United States v. Milhollan, 599 F.2d 518, 

528 (3d Cir. 1979), quoting, U. S. ex rel. Esola v. Groomes, 520 F.2d 830, 836-37 (3d Cir. 1975). 

However, in Carchman v. Nash, 473 U.S. 716 (1985), the United States Supreme Court 

“conclude[d] from the language of the [IAD]” that the Act has no application to a probation or 
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parole violator, because neither has a sufficient interest in the rehabilitation programs of his 

confining institution to justify invocation of the Act.”  Id., 473 U.S. at 734.  See, also, United 

States v. Dobson, 585 F.2d 55, 61 (3d Cir. 1978) (“It would be anomalous to apply a statute 

which was enacted ‘to permit the prisoner to secure a greater degree of certainty as to his future’ 

to a parole violator whose prehearing custody, being uncertain and temporary, has no relation to 

the purposes which the Act seeks to promote). 

Given Plaintiff’s status as a state parole violator and incarceration pursuant the PBPP 

Warrant to Commit and Detain, ECF No. 27-2, and the necessity to resolve existing 

Pennsylvania (and Ohio charges) pertinent thereto, the protections afforded by the IAD do not 

apply, and Plaintiff’s claim thereunder cannot stand as a matter of law.   

Plaintiff’s claim that his extradition occurred in violation of the Uniform Criminal 

Extradition Act, 42 Pa.C.S.A. § 9131 (West), fares no better. Under the Act, “[n]o person 

arrested upon such [a] warrant [for extradition] shall be delivered over to the agent whom the 

executive authority demanding him shall have appointed to receive him unless he shall first be 

taken forthwith before a judge of a court of record in this Commonwealth who shall inform him 

of the demand made for his surrender and of the crime with which he is charged and that he has 

the right to demand and procure legal counsel, and, if the prisoner or his counsel shall state that 

he or they desire to test the legality of his arrest, the judge of such court of record shall fix a 

reasonable time to be allowed him within which to apply for a writ of habeas corpus.”  42 Pa. 

Stat. and Cons. Stat. Ann. § 9131 (West). 

As indicated by the Court of Common Pleas Centre County docket, Plaintiff’s extradition 

was ordered pursuant to a Governor’s Warrant and validly issued Order of Extradition.  The 
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requisite extradition hearings were held on June 10, 2016, and completed on July 26, 2016, after 

resolution of all pending Pennsylvania charges, and Plaintiff’s motion for habeas relief.  Case 

No. CP-14-MD-0001149-2016 (CCP Centre County, Pennsylvania) at 5. Accordingly, whether 

proceeding pursuant to the IAD or the Uniform Criminal Extradition Act, Plaintiff has not 

alleged facts sufficient to state a claim upon which relief may be granted. 

The Court further agrees with Warden Shouppe that he is cloaked with absolute 

immunity for any alleged unlawful detention. The dockets and official warrants entered in this 

matter make clear that Warden Shouppe acted at all times pursuant to a commitment order issued 

by the PBPP and thus he is absolutely immune from civil damages.  ECF No. 27-2.  See, Rivera 

v. Algarin, 350 F. App’x 703, 709 (3d Cir. 2009) (Warden was bound to act pursuant to the state 

court’s commitment order. An “action taken pursuant to a facially valid court order receives 

absolute immunity from § 1983 lawsuits for damages.”). See also, Hamilton v. Leavy, 322 F.3d 

776, 782-83 (3d Cir. 2003); Lockhart v. Hoenstine, 411 F.2d 455, 460 (3d Cir. 1969). 

Accordingly, in this instance, under any theory proffered, Plaintiff cannot maintain his unlawful 

detention claim against Warden Shouppe, and it is recommended that his claim be dismissed 

with prejudice.  

Plaintiff’s Eighth Amendment claims against Warden Shouppe arising out of the 

conditions of his confinement during his initial incarceration at the Beaver County Jail similarly 

are legally deficient.  Plaintiff alleges that for the period August 25, 2015, through September 12, 

2015, he was held in the Beaver County Jail’s booking unit, subject to 24-hour lock down.  

Plaintiff alleges that “Warden Shouppe and his staff” denied him “access to shower, law library, 

telephones, recreation, while being held on a 24 hour lock down for non [-] disciplinary reasons 
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in violation of DOC policy and procedures.” ECF No. 15 at 4. Plaintiff further alleges he was 

denied razors and access to commissary and was subject to strip searches. Id. at 3.   

Although “the Constitution ‘does not mandate comfortable prisons,’ ... neither does it 

permit inhumane ones,” Farmer v. Brennan, 511 U.S. 825, 832 (1994) (quoting Rhodes v. 

Chapman, 452 U.S. 337, 349 (1981)), and “the treatment a prisoner receives in prison and the 

conditions under which he is confined are subject to scrutiny under the Eighth Amendment.” Id.7 

At minimum, “prison officials must ensure that inmates receive adequate food, clothing, shelter, 

and medical care, and must ‘take reasonable measures to guarantee the safety of the inmates.’” 

Id. (quoting Hudson v. Palmer, 468 U.S. 517, 526–27 (1984)). The Eighth Amendment also 

“prohibits punishments which, although not physically barbarous, ‘involve the unnecessary and 

wanton infliction of pain.’” Rhodes, 452 U.S. at 346 (quoting Gregg v. Georgia, 428 U.S. 153, 

173 (1976)). “Among ‘unnecessary and wanton’ inflictions of pain are those that are ‘totally 

without penological justification.’” Id. (citing Gregg, 428 U.S. at 183; Estelle v. Gamble, 429 

U.S. 97, 103 (1976)). 

 Not all harms violate the Eighth Amendment, however. See Farmer, 511 U.S. at 834. 

“[A] prison official violates the Eighth Amendment only when two requirements are met. First, 

the deprivation alleged must be, objectively, sufficiently serious, ... [it] must result in the denial 

of the minimal civilized measure of life’s necessities.” Id. (internal citations omitted). This 

requires proof that one has been denied “basic human needs, such as food, clothing, shelter, 

sanitation, medical care and personal safety.” Griffin v. Vaughn, 112 F.3d 703, 709 (3d Cir. 

1997). 

                                                 
7 Because Plaintiff is a convicted parolee, his condition of confinement claims will be reviewed pursuant to the 
Eighth Amendment.   
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Further, to state a § 1983 Eighth Amendment claim, a complaint must allege facts 

establishing the named defendant’s personal participation or acquiescence in the alleged 

violation.  Therefore, “a prison official cannot be found liable under the Eighth Amendment for 

denying an inmate humane conditions of confinement unless the official knows of and disregards 

an excessive risk to inmate health or safety; the official must both be aware of facts from which 

the inference could be drawn that a substantial risk of serious harm exists, and he must also draw 

the inference.” Farmer, at 837. 

Here, Plaintiff fails to allege facts sufficient to meet either prong of the Eighth 

Amendment analysis.  First, Plaintiff fails to allege any facts establishing Warden Shouppe’s 

personal involvement in either ordering, acquiescing to, or limiting Plaintiff’s access to showers, 

recreation, or the law library.  To the extent Plaintiff seeks to impose liability for the conduct of 

jail personnel Warden Shouppe supervised, his claim also fails because “[g]overnment officials 

may not be held liable for the unconstitutional conduct of their subordinates under a theory of 

respondeat superior.” Ashcroft v. Iqbal, 556 U.S. at 676.  

 As to the second prong, none of the alleged restrictions Plaintiff confronted during his 18 

days in the Beaver County Jail’s holding area deprived him of any basic necessities of life, but 

were at best restrictions that “are part of the penalty that criminal offenders pay for their offenses 

against society.” Rhodes, 452 U.S. at 347; and see, Brooks v. Bledsoe, 682 F. App’x 164, 169 

(3d Cir. 2017).  For example, an alleged extended delay in receipt of a shower does not give rise 

to a constitutional deprivation. See, e.g., Barndt v. Wenerowicz, 698 F. App’x 673 (3d Cir. 2017) 

(denial of shower for twenty-eight days not a constitutional violation); Briggs v. Heidlebaugh, 

No. 96-3884, 1997 WL 318081, at *2 (E.D. May 21, 1997) (denial of shower for two weeks not 
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a constitutional violation). Similarly, the alleged deprivation of recreation for a defined and 

limited period does not state a claim upon which relief may be granted, where there are no 

allegations of ill effects requiring medical care, or other indicia of harm. See Barndt v. 

Wenerowicz, 698 F. App’x at 677 (28-day deprivation does not state Eighth Amendment claim). 

For each of these reasons, it is respectfully recommended that the Motion to Dismiss Plaintiff’s 

Eighth Amendment claim be granted and Plaintiff’s Eighth Amendment claims against Warden 

Shouppe be dismissed without prejudice.  

 2. Motion to Dismiss of Commonwealth Defendants 

The Commonwealth Defendants move to dismiss Plaintiff’s Complaint on immunity 

grounds and the absence of any facts establishing the participation of any named Defendant in 

the deprivation of Plaintiff’s constitutional rights.  ECF Nos. 32 and 33.  Plaintiff objects and in 

opposition, again invokes the “Extradiction and Detainer Acts” (sic) arising out of the 

Commonwealth Defendants’ failure to ensure he was provided a prompt hearing regarding his 

detention and extradition.  ECF No. 36. 

The Commonwealth Defendants first seek dismissal citing the immunity provided 

pursuant to the Eleventh Amendment to the United States Constitution.  As explained in Betts v. 

New Castle Youth Dev. Ctr., 621 F.3d 249 (3d Cir. 2010): 

State governments and their subsidiary units are immune from suit in federal court 
under the Eleventh Amendment, which provides: “The Judicial power of the 
United States shall not be construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United States by Citizens of another 
State, or by Citizens or Subjects of any Foreign State.”4 U.S. Const. amend. XI. 
“The Supreme Court extended the Eleventh Amendment’s reach to suits by in-
state plaintiffs, thus barring all suits against non-consenting States in federal 
court.” Lombardo v. Pennsylvania Dep’t of Public Welfare, 540 F.3d 190, 194 
(3d Cir. 2008) (citing Hans v. Louisiana, 134 U.S. 1, 10 S. Ct. 504, 33 L. Ed. 842 
(1890)). Individual state employees sued in their official capacity are also entitled 
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to Eleventh Amendment immunity because “official-capacity suits generally 
represent only another way of pleading an action” against the state. Hafer v. Melo, 
502 U.S. 21, 25, 112 S. Ct. 358, 116 L. Ed.2d 301 (1991) (internal quotation 
marks omitted).  

 

Id. at 253–54. A state’s immunity under the Eleventh Amendment is “subject to three exceptions: 

1) congressional abrogation, 2) state waiver [or consent], and 3) suits against individual state 

officers for prospective relief to end an ongoing violation of federal law.” MCI 

Telecommunication Corp. v. Bell Atl. Pa., 271 F.3d 491, 503 (3d Cir. 2001). 

Plaintiff has not cited any case law abrogating the Commonwealth’s immunity to Section 

1983 suits, nor has Plaintiff established that it has consented to suit.  Accordingly, because the 

Commonwealth of Pennsylvania Department of Corrections is an agency of the state, it is 

immune from suit. Fitchik v. New Jersey Transit Rail Operations, Inc., 873 F.2d 655, 659 (3d 

Cir. 1989).  Moreover, Plaintiff does not seek prospective injunctive relief though this action, 

and indeed none is available, given his extradition, conviction, sentence, and incarceration in the 

State of Ohio on Ohio charges.  As a result, each of the individual Commonwealth Defendants is 

immune from suit in his or her official capacity.   

Plaintiff has also sued the individual Commonwealth Defendants in their individual 

capacity for their roles as Wardens of Pennsylvania Correctional Institutions to which Plaintiff 

was transferred prior to his extradition to Ohio or, as to Defendants Stessney, Kelly and Wood, 

as employees of the Department of Corrections, who are alleged to have “worked in concernt to 

deprive [Plaintiff] of all Constitutional and Civil rights and freedoms after PBPP rescinded there 

order to detain due to lack of probable cause for detention, for an additional 21 days.”  ECF No. 

15 at 5.   However, as the Court has held with regard to Warden Shouppe, each of the individual 
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Commonwealth Defendants are immune from suit for their actions in obeying valid warrants and 

detainers issued by a Court of appropriate jurisdiction, and have not violated either the IAD 

and/or the Uniform Criminal Extradition Act, 42 Pa.C.S.A. § 9131.  Based upon the foregoing, it 

is respectfully recommended that the Commonwealth Defendants’ Motion to Dismiss be granted 

as to the Commonwealth of Pennsylvania Department of Corrections as well as to each of the 

individual Commonwealth Defendants, in her or her official capacity, and that each be dismissed 

from this action with prejudice.   

 D. CONCLUSION 

 For the foregoing reasons, it is respectfully recommended that the Motion to 

Dismiss filed on behalf of Defendant Warden Shouppe, ECF No. 27, be granted and that 

Plaintiff’s unlawful detention claim against Warden Shouppe be dismissed with prejudice, and 

Plaintiff’s Eighth Amendment claim be dismissed without prejudice and with leave to amend. In 

addition, it is recommended that the Commonwealth Defendants’ Motion to Dismiss, ECF No. 

32, be granted as to the Commonwealth of Pennsylvania Department of Corrections as well as to 

Defendants Mark Capozza, Tammy Ferguson, Mr. Stessney, James Kelly and Amy Wood, in his 

or her official and individual capacities, and that each be dismissed from this action with 

prejudice.   

 In accordance with the Magistrate Judges Act, 28 U.S.C. § 636(b)(1), and Local Rule 

72.D.2, the parties are permitted to file written objections in accordance with the schedule 

established in the docket entry reflecting the filing of this Report and Recommendation.  

Objections are to be submitted to the Clerk of Court, United States District Court, 700 Grant 

Street, Room 3110, Pittsburgh, PA 15219.  Failure to timely file objections will waive the right 
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to appeal.  Brightwell v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir. 2011).  Any party opposing 

objections may file their response to the objections within fourteen (14) days thereafter in 

accordance with Local Civil Rule 72.D.2. 

 

      Respectfully submitted, 

 
      /s/ Maureen P. Kelly                 
      MAUREEN P. KELLY                                                                                                                                
      CHIEF UNITED STATES MAGISTRATE JUDGE 
 

Dated: January 31, 2018 

 
cc: The Honorable David S. Cercone 
 United States District Judge 

 All counsel of record by Notice of Electronic Filing 
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