
IN THE UNITED STATES DISTRICT COURT 
 FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

NORMAN F. HARVEY, 
 
  Plaintiff, 
 
   v. 
 
WILLIAM SHOUPE, 
 
  Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

  
 
Civil Action No. 17-49   
Judge David Stewart Cercone 
Chief Magistrate Judge Maureen P. Kelly 
 
 
ECF No. 47 
 
 
 

 REPORT AND RECOMMENDATION 
 
 
I. RECOMMENDATION 
 

Plaintiff Norman F. Harvey is an inmate currently serving a term of confinement at the 

Trumbell Correctional Camp in Leavittsburg, Ohio. Proceeding pro se, Plaintiff has filed his 

Amended Complaint, ECF No. 45, alleging that Defendant William Shouppe,1 Warden of the 

Beaver County Jail, (“Warden Shouppe”), violated his rights under the First, Eighth, and 

Fourteenth Amendments to the United States Constitution. In particular, Plaintiff alleges claims 

arising from the conditions of his confinement while awaiting trial for crimes committed during 

Plaintiff’s previously imposed supervised release on parole.   

Pending before the Court is Warden Shouppe’s Motion to Dismiss for failure to state a 

claim. ECF No. 47.  For the following reasons, it is respectfully recommended that the Motion to 

                     
1 In the Amended Complaint, Plaintiff identifies the Warden of the Beaver County Jail as William “Shoupe,” ECF 
No. 45.  The correct spelling of Defendant’s name is William Shouppe.  ECF No. 48 at 3.  The Court will use the 
correct spelling throughout this Report and Recommendation.   
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Dismiss be granted, and that Plaintiff’s Amended Complaint, ECF No. 45, be dismissed with 

prejudice. 

II. REPORT 

 As indicated in the Report and Recommendation dismissing Plaintiff’s initial Complaint, 

ECF No. 39, Plaintiff’s claims arise out of the conditions of his confinement in the Beaver 

County Jail (the “Jail”).  At the time of the events giving rise to his claims, Plaintiff was detained 

in the Jail pending trial or transfer to stand trial for several crimes allegedly committed while 

released on parole from a prior conviction in the Commonwealth of Pennsylvania.  Plaintiff’s 

Amended Complaint omits this critical detail regarding his parolee status, upon which all of his 

pending claims are assessed. 2  See generally ECF No. 45.  Plaintiff’s status is particularly 

relevant as Plaintiff alleges the violation of his constitutional rights arising out of the deprivation 

of showers, recreation, telephone and law library access during a sixteen-day period when 

Plaintiff remained confined in the Jail’s booking area.  Plaintiff also complains of the lack of 

access to a computer and mobile law library for four weeks while he was confined in the Jail’s 

Special Needs Unit.    

 This Court previously dismissed Plaintiff’s claims against Warden Shouppe, citing: 

(1) Plaintiff’s failure to allege facts connecting Warden Shouppe to any alleged constitutional 

deprivation arising out of the conditions of his confinement; and (2) Plaintiff’s failure to allege 

facts establishing that his confinement subjected him to the deprivation of “the minimal civilized 

                     
2 For individuals who have not been convicted, the proper inquiry with respect to evaluating the constitutionality of 
conditions of pretrial detention is whether the conditions amount to punishment prior to an adjudication of guilt in 
accordance with law, and thus whether a Fourteenth Amendment due process violation has occurred.  See, e.g., 
Hubbard v. Taylor, 399 F.3d 150, 158 (3d Cir. 2005), quoting Bell v. Wolfish, 441 U.S. 520 (1979). However, such 
considerations are not present with respect to an individual detained as the result of a parole violation, where an 
adjudication of guilt has been made and detention is in accordance with a previously imposed sentence.  In such 
situations, the inquiry regarding the conditions of confinement is resolved pursuant to the Eighth Amendment, and 
requires allegations of extreme deprivation presenting a substantial risk of serious harm.  Hudson v. McMillan, 503 
U.S. 1, 8, (1992).  
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measure of life’s necessities” so as to give rise to an Eighth Amendment claim.  ECF No. 39 at 

12-14, ECF No. 43.  The Court’s dismissal was without prejudice, to permit Plaintiff an 

opportunity to correct the noted pleading deficiencies as to his Eighth Amendment claim.   

 Upon review of Plaintiff’s Amended Complaint, it is evident that Plaintiff now alleges 

facts connecting Warden Shouppe to Plaintiff’s confinement in the Jail’s holding area, as well as 

in the Special Needs Unit.  However, as more fully explained below, Plaintiff has not alleged 

facts establishing the denial of basic human needs sufficient to give rise to an Eighth 

Amendment claim. Further, to the extent Plaintiff attempts to plead a First Amendment access to 

court claim arising out of the alleged denial of access to the Jail’s mobile law library, Plaintiff 

has not alleged facts sufficient to give rise to a cognizable constitutional claim.   

B. STANDARD OF REVIEW 

 1. Motion to Dismiss 

In assessing the sufficiency of the complaint pursuant to a motion to dismiss under 

Federal Rule of Civil Procedure 12(b)(6), the Court must accept as true all material allegations in 

the complaint and all reasonable factual inferences must be viewed in the light most favorable to 

the plaintiff.  Odd v. Malone, 538 F.3d 202, 205 (3d Cir. 2008).  While a complaint does not 

need detailed factual allegations to survive the motion to dismiss, a complaint must provide more 

than labels and conclusions. Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007). A 

“formulaic recitation of the elements of a cause of action will not do.” Id. (citing Papasan v. 

Allain, 478 U.S. 265, 286 (1986)). “Factual allegations must be enough to raise a right to relief 

above the speculative level” and sufficient “to state a claim to relief that is plausible on its face.” 

Twombly, 550 U.S. at 555, 570.  
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“The plausibility standard is not akin to a ‘probability requirement,’ but it asks for more 

than a sheer possibility that a defendant has acted unlawfully.... Where a complaint pleads facts 

that are ‘merely consistent with’ a defendant’s liability, it ‘stops short of the line between 

possibility and plausibility of ‘entitlement to relief.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 

(quoting Twombly, 550 U.S. at 557).  

In other words, at the motion to dismiss stage, a plaintiff is required to make “‘a showing’ 

rather than a blanket assertion of an entitlement to relief.” Phillips v. County of Allegheny, 515 

F.3d 224, 232 (3d Cir. 2008). “This ‘does not impose a probability requirement at the pleading 

stage,’ but instead ‘simply calls for enough facts to raise a reasonable expectation that discovery 

will reveal evidence of the necessary element.’” Id. at 234, quoting Twombly, 550 U.S. at 556 n. 

3.   

2. Pro Se Pleadings and Filings 

Pro se pleadings and filings, “however inartfully pleaded,” must be held to “less stringent 

standards than formal pleadings drafted by lawyers” Haines v. Kerner, 404 U.S. 519, 520 (1972). 

If the court can reasonably read pleadings to state a valid claim on which the litigant could 

prevail, it should do so despite failure to cite proper legal authority, confusion of legal theories, 

poor syntax and sentence construction, or litigant’s unfamiliarity with pleading requirements. 

Boag v. MacDougall, 454 U.S. 364 (1982); United States ex rel. Montgomery v. Brierley, 414 

F.2d 552, 555 (3d Cir. 1969) (A “petition prepared by a prisoner ... may be inartfully drawn and 

should … be read ‘with a measure of tolerance’”); Freeman v. Department of Corrections, 949 

F.2d 360 (10th Cir. 1991). Under our liberal pleading rules, a district court should construe all 

allegations in a complaint in favor of the complainant. Gibbs v. Roman, 116 F.3d 83 (3d Cir. 

1997) (overruled on other grounds); see also Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996) 
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(discussing Fed. R. Civ. P. 12(b)(6) standard); Markowitz v. Northeast Land Co., 906 F.2d 100, 

103 (3d Cir. 1990) (same).   

However, there are limits to the court’s procedural flexibility — “pro se litigants still 

must allege sufficient facts in their complaints to support a claim ... they cannot flout procedural 

rules — they must abide by the same rules that apply to all other litigants.” Mala v. Crown Bay 

Marina, Inc., 704 F.3d 239, 245 (3d Cir. 2013) (citations omitted). Accordingly, because Plaintiff 

is a pro se litigant, this Court will consider the facts and make inferences where it is appropriate. 

C. DISCUSSION 

1. Eighth Amendment Claim – Conditions of Confinement 

Plaintiff claims that Warden Shouppe denied him a shower for sixteen days while he was 

housed in the Jail’s booking area.  As indicated in the previously filed Report and 

Recommendation, the Eighth Amendment does not require that prisoners be afforded frequent or 

comfortable showers. See, e.g., Barndt v. Wenerowicz, 698 F. App’x 673 (3d Cir. 2017) (denial 

of shower for twenty-eight days not a constitutional violation); Briggs v. Heidlebaugh, No. 96-

3884, 1997 WL 318081, at *2 (E.D. May 22, 1997) (denial of shower for two weeks not a 

constitutional violation). Similarly, the alleged deprivation of recreation for a defined and limited 

period does not state a claim upon which relief may be granted, where there are no allegations of 

ill effects requiring medical care, or other indicia of harm. See Barndt v. Wenerowicz, 698 F. 

App’x at 677 (28-day deprivation of recreation does not state Eighth Amendment claim). 

Plaintiff’s Amended Complaint, like his initial Complaint, alleges no facts that would 

establish that he suffered any adverse medical effects from any deprivation of recreation. For 

example, there is nothing alleged to suggest that Plaintiff had atrophy of muscles or other 

evidence of physical harm that can be attributed to the lack of exercise. Consequently, without 
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more, Plaintiff’s claim regarding recreation cannot proceed. 

As the Court previously stated, the Constitution “does not mandate comfortable prisons,” 

Rhodes v. Chapman, 452 U.S. 337, 349 (1981). Without any evidence of actual harm to Plaintiff 

caused by the conditions discussed above, the Court concludes that Plaintiff has not 

demonstrated the existence of a constitutional deprivation. Farmer v. Brennan, 511 U.S. 825 

(1970). Accordingly, it is respectfully recommended that Plaintiff’s Eighth Amendment claim 

against Warden Shouppe be dismissed with prejudice. 

2.  Access to Law Library 

Plaintiff alleges that his due process rights under the Fourteenth Amendment were 

violated as the result of the denial of access to the Jail law library for the period August 26, 2015, 

to October 17, 2015, while in the booking area, and then while housed in the Special Needs Unit.  

Whether construed as a First Amendment access to courts claim or a Fourteenth Amendment 

claim, prisoners enjoy a constitutional right of meaningful access to the law libraries, legal 

materials, or legal services. Bounds v. Smith, 430 U.S. 817, 821–25 (1977). The Supreme Court 

in Lewis v. Casey, 518 U.S. 343, 351–54 (1996), clarified that an inmate plaintiff, in order to set 

forth a viable claim under Bounds, must demonstrate that a non-frivolous legal claim had been 

frustrated or was being impeded. A plaintiff must also allege an actual injury to his litigation 

efforts. See Oliver v. Fauver, 118 F.3d 175, 177–78 (3d Cir. 1997) (concluding that Lewis 

effectively requires a showing of actual injury where interference with legal mail is alleged).  See 

also Monroe v. Beard, 536 F.3d 198, 205-06 (3d Cir. 2008) (prisoners must satisfy certain 

pleading requirements to show that alleged lost claim is “more than mere hope”).  

Here, Plaintiff alleges that he was denied access to the law library for approximately six 

weeks. However, no actual injury to Plaintiff’s ability to present a non-frivolous, arguable claim 
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can be identified in his Amended Complaint or filings in response to Defendant’s Motion to 

Dismiss.  Plaintiff was detained as a parole violator, having allegedly committed several crimes 

in two states, and within multiple jurisdictions in each state.  To the extent Plaintiff would have 

filed a writ of habeas corpus as to the detainer, such efforts would have been futile as, indeed, 

Plaintiff remains incarcerated even now pursuant to a conviction for at least one of the criminal 

charges giving rise to his detention in the Jail.   Under these circumstances, the alleged short-

term denial of access to the Jail’s law library is not actionable as it did not result in an actual 

injury, and it is recommended that Plaintiff’s access to law library claim be dismissed with 

prejudice.   

   3.  Declaratory and Injunctive Relief 

Plaintiff seeks declaratory and injunctive relief for the alleged violation of his 

constitutional rights. However, the recommended dismissal of his remaining claims moots this 

prayer for relief.  To the extent any substantive claim survives Defendant’s Motion to Dismiss, 

Plaintiff’s transfer out of the Jail also moots his declaratory and injunctive claims.  See e.g., 

Sutton v. Rasheed, 323 F.3d 236, 248 (3d Cir. 2003).  Accordingly, it is recommended that 

Plaintiff’s claims for declaratory and injunctive relief be dismissed with prejudice.  

 4. Claims for Alleged Emotional Harm 

Plaintiff alleges claims for emotional distress resulting from his alleged wrongful 

confinement in the Jail, its booking area, and the Special Needs Unit.  In the absence of 

allegations demonstrating physical injury, such claims are barred by operation of the Prisoner 

Litigation Reform Act, 42 U.S.C. § 1997e(e). Mitchell v. Horn, 318 F.3d 523, 533 (3d Cir. 2003) 

(the Prison Litigation Reform Act requires that “a prisoner demonstrate physical injury before he 

can recover for mental or emotional injury”).  Because Plaintiff has failed to allege any 
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cognizable physical injury, the allegations contained in Plaintiff’s Amended Complaint are 

wholly insufficient to maintain a claim for emotional harm.  As with the remainder of Plaintiff’s 

claims, it is respectfully recommended that Plaintiff’s claim for emotional harm be dismissed 

with prejudice. 

 

 D. CONCLUSION 

 

 This Court previously granted Plaintiff leave to correct pleading deficiencies as to each of 

his claims against Warden Shouppe through the filing of an Amended Complaint.  ECF No. 43. 

Upon review of Plaintiff’s Amended Complaint, it is clear that Plaintiff has failed to allege facts 

sufficient to cure the deficiencies previously enumerated.  Accordingly, and for each of the 

foregoing reasons, it is respectfully recommended that the Motion to Dismiss, ECF No. 47, filed 

on behalf of Warden Shouppe, be granted and that Plaintiff’s Amended Complaint be dismissed 

with prejudice. 

 In accordance with the Magistrate Judges Act, 28 U.S.C. § 636(b)(1), and Local Rule 

72.D.2, the parties are permitted to file written objections in accordance with the schedule 

established in the docket entry reflecting the filing of this Report and Recommendation.  

Objections are to be submitted to the Clerk of Court, United States District Court, 700 Grant 

Street, Room 3110, Pittsburgh, PA 15219.  Failure to timely file objections will waive the right 

to appeal.  Brightwell v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir. 2011).  Any party opposing  

  

Case 2:17-cv-00049-DSC-MPK   Document 53   Filed 06/11/18   Page 8 of 9



9 
 

objections may file their response to the objections within fourteen (14) days thereafter in 

accordance with Local Civil Rule 72.D.2. 

      Respectfully submitted, 

 
      /s/ Maureen P. Kelly                 
      MAUREEN P. KELLY                                                                                                                                
      CHIEF UNITED STATES MAGISTRATE JUDGE 
Dated: June 11, 2018  

 
cc: The Honorable David S. Cercone 
 United States District Judge 

 All counsel of record by Notice of Electronic Filing 
 

Norman F. Harvey  
A693054  
Trumbull Correctional Institution  
Post Office Box 901  
5701 Burnett Road  
Leavittsburg, OH 44430 
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