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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

DURAND ALEXANDER,  

 

                          Petitioner, 

 

v. 

 

COMMONWEALTH OF 

PENNSYLVANIA and THE 

ATTORNEY GENERAL OF THE 

STATE OF PENNSYLVANIA, 

  

                          Respondents. 

 

) 

)           Civil Action No. 17 – 204  

)            

) Chief Judge Joy Flowers Conti  

) Magistrate Judge Lisa Pup Lenihan 

)           

)            

)  

) 

) 

) 

) 

 

 

 

REPORT AND RECOMMENDATION 

I. RECOMMENDATION 

For the reasons that follow, it is respectfully recommended that the Motion to Dismiss the 

Petition for Writ of Habeas Corpus (ECF No. 5) be granted and that the Petition for Writ of 

Habeas Corpus (ECF No. 1) be dismissed as untimely.  It is further recommended that a 

Certificate of Appealability be denied. 

 

II. REPORT 

A. Procedural Background 

Before this Court is a Petition for Writ of Habeas Corpus filed by Petitioner Durand 

Alexander (“Petitioner”) pursuant to 28 U.S.C. § 2254.  (ECF No. 1.)  Petitioner challenges his 

two consecutive sentences of life without the possibility of parole and consecutive sentence of 

Case 2:17-cv-00204-JFC-LPL   Document 7   Filed 05/18/17   Page 1 of 9

http://www.westlaw.com/Find/default.wl?rs=kmfn4.8&vr=2.0&kmvr=2.6&FindType=L&DB=1000546&DocName=28USCAS2254&kmsource=da3.0


2 

 

3½ to 7 years of incarceration after pleading guilty to two counts of Criminal Homicide, one 

count of Possession of a Firearm, and one count of Carrying a Firearm without a License, arising 

from the April 7, 2009 shooting deaths of Sherry Crowley and T.C.
1
  (Resp’t Ex. 6; ECF No. 5-1, 

pp.21-32.)  In exchange for his plea, the Commonwealth withdrew the notification of its 

intention to seek the death penalty.  No post-sentence motions or direct appeal were filed. 

On June 10, 2011, Petitioner, through counsel, filed a petition pursuant to Pennsylvania’s 

Post-Conviction Relief Act (PCRA) wherein he requested reinstatement of his post sentencing 

rights, arguing that his plea was coerced by trial counsels and that they failed to file a motion to 

withdraw his plea after he requested that they do so.  (Resp’t Ex. 9, ECF No. 5-1, pp.38-53.) 

On February 3, 2012, Petitioner appeared before the PCRA court for a hearing.  The 

PCRA petition was denied on July 18, 2012.  (Resp’t Ex. 11, ECF No. 5-1, p.81.)  Petitioner 

appealed challenging the dismissal of his PCRA petition.  (Resp’t Ex. 12, ECF No. 5-1, pp.82-

87.)  On July 5, 2013, the Pennsylvania Superior Court affirmed the PCRA court’s denial of the 

petition.  (Resp’t Ex. 13, ECF No. 5-1, pp.88-91; Ex. 19, ECF No. 5-1, pp.206-217.)  Petitioner 

filed a petition for allowance of appeal (PAA), which was denied by the Pennsylvania Supreme 

Court on December 19, 2013.  (Resp’t Exs. 20-22, ECF No. 5-1, pp.218-220, 222-253.) 

On February 13, 2017, Petitioner filed the instant Petition for Writ of Habeas Corpus.  

Petitioner raises the following four claims, summarized as follows: 

1. Petitioner’s trial counsel did not want to assist Petitioner in going to trial 

instead insisting that he take the plea bargain. 

 

2. Petitioner’s trial counsel coerced his plea by not supporting Petitioner and 

threatening him that he would end up on death row if he did not take a plea. 

 

                                                           
1
 The case was filed on June 3, 2009 in the Allegheny County Court of Common Pleas, Criminal 

Division docket number CP-02-CR-0005785-2009.  (Resp’t Ex. 1; ECF No. 5-1, pp.1-9.) 
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3. Trial counsel knew that Petitioner had mental health issues and did not have a 

mental evaluation conducted or bring this important factor to the court’s 

attention. 

 

4. Trial counsel was ineffective for failing to file a motion to withdraw his guilty 

plea after Petitioner wrote his attorney a letter requesting him to do so. 

 

(ECF No. 1.)  Respondents filed their Answer to the Petition on March 14, 2017.  (ECF No. 5.) 

B. Discussion 

AEDPA imposes a one-year limitations period for state prisoners seeking federal habeas 

review.  It is codified at 28 U.S.C. § 2244(d) and it provides: 

(1)   A 1-year period of limitation shall apply to an application for a writ of 

habeas corpus by a person in custody pursuant to the judgment of a State 

court.  The limitation period shall run from the latest of – 

 

(A) the date on which the judgment became final by the conclusion of 

direct review or the expiration of the time for seeking such review; 

 

(B) the date on which the impediment to filing an application created 

by State action in violation of the Constitution or laws of the 

United States is removed, if the applicant was prevented from 

filing by such State action; 

 

(C) the date on which the constitutional right asserted was initially 

recognized by the Supreme Court, if that right has been newly 

recognized by the Supreme Court and made retroactively 

applicable to cases on collateral review; or 

 

(D) the date on which the facts supporting the claim or claims 

presented could have been discovered through the exercise of due 

diligence. 

 

(2) The time during which a properly filed application for State post-

conviction or other collateral review with respect to the pertinent judgment 

or claim is pending shall not be counted toward any period of limitation 

under this section. 

 

28 U.S.C. § 2244(d).  
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The statute of limitations set out in § 2244(d)(1) must be applied on a claim-by-claim 

basis.  Fielder v. Varner, 379 F.3d 113 (3d Cir. 2004), cert denied, 543 U.S. 1067 (2005).  In 

analyzing whether a petition for writ of habeas corpus has been timely filed under the one-year 

limitations period, a federal court must undertake a three-part inquiry.  First, the court must 

determine the “trigger date” for the one-year limitations period pursuant to section 2244(d)(1).  

Second, the court must determine whether any “properly filed” applications for post-conviction 

or collateral relief were pending during the limitations period that would toll the statute pursuant 

to section 2244(d)(2).  Third, the court must determine whether any of the other statutory 

exceptions or equitable tolling should be applied on the facts presented. 

As to the first inquiry, the vast majority of habeas cases fall within § 2244(d)(1)(A), with 

AEDPA’s limitation period commencing for all claims on the date the state prisoner’s judgment 

of sentence became final by the conclusion of direct review.  Such is the case here.
2
   

In this case, Petitioner was sentenced on July 13, 2010 and he did not file any post-

sentence motions or a direct appeal.  Therefore, Petitioner’s judgment of sentence became final 

thirty days later, on August 12, 2010.  See Swartz v. Meyers, 204 F.3d 417, 419 (3d Cir. 2000) 

(noting that a judgment becomes final at the conclusion of direct review or the expiration of time 

for seeking such review).  Petitioner’s one-year limitations period to file for federal habeas relief 

began to run the next day, and absent tolling of the limitation period, Petitioner had until August 

12, 2011 to file a petition for writ of habeas corpus.   

                                                           
2
 Petitioner does not assert that there was an impediment to filing his habeas petition which was 

caused by state action, that his petition involves a right which was newly recognized by the 

United States Supreme Court, or that there are new facts which could not have been previously 

discovered through the exercise of due diligence.  See 28 U.S.C. § 2244(d)(1)(B)-(D).  

Therefore, the “trigger date” for all of his claims is the date his judgment of sentence became 

final.   
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As to the second inquiry, the one-year limitations period was tolled during the pendency 

of Petitioner’s “properly filed” state post-conviction proceedings pursuant to section 2244(d)(2).  

Because Petitioner sought collateral relief, statutory tolling applies. 

Petitioner filed a PCRA petition on June 10, 2011, at which point 301 days had elapsed 

since Petitioner’s judgment of sentence became final.  The statute of limitations was tolled until 

December 19, 2013, the date the Pennsylvania Supreme Court denied review of Petitioner’s 

PAA.  See Stokes v. District Attorney of the County of Philadelphia, 247 F.3d 539 (3d Cir. 2001) 

(The statute of limitations is not tolled during the time period in which a petitioner may file a 

petition for writ of certiorari following the appeal of a denial of a state post-conviction 

proceeding).  The statute of limitations started to run again the next day and ran until it expired 

64 days later, on February 21, 2014.  Petitioner, however, did not file his Petition for Writ of 

Habeas Corpus until February 13, 2017, almost three years later.  Clearly, the Petition was 

untimely filed.  

Having failed to meet AEDPA’s one-year statute of limitations, Petitioner’s Petition for 

Writ of Habeas Corpus can only be saved by application of the doctrine of equitable tolling.  The 

United States Supreme Court has held that AEDPA’s statute-of-limitations period “is subject to 

equitable tolling in appropriate cases.”  Holland v. Florida, 560 U.S. 631, 645 (2010).  A 

petitioner is entitled to equitable tolling only if he shows that: (1) he has been pursuing his rights 

diligently,
3
 and (2) some extraordinary circumstance stood in his way and prevented timely 

                                                           
3
  The United States Court of Appeals for the Third Circuit has explained: 

 

 The diligence required for equitable tolling purposes is reasonable 

diligence, not maximum, extreme, or exceptional diligence.  Holland, 130 S.Ct. at 

2565….  A determination of whether a petitioner has exercised reasonable 

diligence is made under a subjective test: it must be considered in light of the 
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filing.  Id. at 649.  See also Ross, 712 F.3d at 798-804; United States v. Thomas, 713 F.3d 165, 

174 (3d Cir. 2013); Munchinski v. Wilson, 694 F.3d 308, 329-32 (3d Cir. 2012).  “This 

conjunctive standard requires showing both elements before we will permit tolling.”  Sistrunk v. 

Rozum, 674 F.3d 181, 190 (3d Cir. 2012) (emphasis in original).  The Third Circuit has advised 

that: 

“[t]here are no bright lines in determining whether equitable tolling is warranted 

in a given case.”  Pabon v. Mahanoy, 654 F.3d 385, 399 (3d Cir. 2011). 

Nevertheless, “courts must be sparing in their use of equitable tolling,” Seitzinger 

v. Reading Hosp. & Medical Ctr., 165 F.3d 236, 239 (3d Cir. 1999), and should 

do so “only when the principles of equity would make the right application of a 

limitation period unfair.”  Miller [v. New Jersey State Dept. of Corr.], 145 F.3d 

[616, 618 (3d Cir. 1998)].  

Sistrunk, 674 F.3d at 190.   

 Petitioner appears to acknowledge that his Petition was filed outside of the statute of 

limitations but contends that sometime in 2013 he filed a petition for writ of habeas corpus in 

this Court.  (ECF No. 1, pp.13-14.)  He states that “after 3 or 4 years of not hearing from the U.S. 

Courts, I contacted the U.S. District Court and inquired about my legal status.”  Id., p.14.  At that 

time, he was informed that there was no record of a previous filing with the Court.  Id. 

Petitioner’s problem is that he has not met his burden of showing that after he filed the alleged 

federal habeas petition in 2013, he pursued his right diligently during the three to four years that 

went by before he contacted the Court. 

                                                                                                                                                                                           

particular circumstances of the case.  See Schlueter v. Varner, 384 F.3d 69, 74 (3d 

Cir. 2004) (“Due diligence does not require the maximum feasible diligence, but 

it does require diligence in the circumstances.”) (emphasis added) (internal 

quotation marks and citation omitted);  see also Doe v. Busby, 661 F.3d 1001, 

1013 (9th Cir. 2011) (“To determine if a petitioner has been diligent in pursuing 

his petition, courts consider the petitioner’s overall level of care and caution in 

light of his or her particular circumstances.” (emphasis added)). 

Ross v. Varano, 712 F.3d 784, 799 (3d Cir. 2013).  
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 First, Petitioner offers no proof of this petition’s existence by either a copy of the petition 

itself or receipt of postage paid from his inmate account for its mailing.  In fact, Petitioner does 

not even state in what month of 2013 it was filed, only that it was filed “within a year’s time 

after [his] state P.C.R.A.s were exhausted.”  (ECF No. 1, p.13.)  Nonetheless, even assuming 

Petitioner did file such a petition, equitable tolling for the full amount of time that passed 

between the time he allegedly filed it in 2013 and the time he filed the instant petition in 

February 2017 is not warranted. 

Petitioner offers no reason why he waited “3 or 4 years” before contacting the Court to 

inquire about the status of his petition.  This long period of inaction reveals that Petitioner did 

not diligently pursue his rights, making equitable tolling inappropriate.  See Drew v. Dep't of 

Corr., 297 F.3d 1278, 1286–89 (11th Cir.2002) (one inquiry in sixteen-month period to ascertain 

status of first habeas petition insufficient diligence to allow equitable tolling), overruled on other 

grounds by Pace v. DiGuglielmo, 544 U.S. 408, 417 (2005); Ajamu-Osagboro v. Patrick, 620 F. 

Supp. 2d 701, 719 (E.D. Pa. 2009) (“[P]etitioner never called or wrote to ...anyone affiliated with 

the court to inquire as to the status of his appeal for over five years [thus] ... he did not exercise 

the reasonable diligence required for equitable tolling.”); Young v. Kyler, 2006 WL 559216, at 

*6-7 (E.D. Pa. Mar. 3, 2006) (no diligence when the petitioner filed his habeas petition in the 

wrong forum and made no effort to follow up and ensure that it was properly filed and docketed 

until he retained counsel fifteen months later); Plowden v. Romine, 78 F.Supp.2d 115, 119 

(E.D.N.Y.1999) (denying equitable tolling of § 2244(d)(1), because petitioner’s 17-month delay 

in checking on status of state appeal proved lack of diligence).   

Additionally, Petitioner has not shown that some “extraordinary circumstances” 

prevented him from filing a timely federal habeas petition.  There is no indication that Petitioner 
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could not, at an earlier date, have found out that the petition he mailed to the Court in 2013 had 

not actually been filed.  Had he done so then it is possible that he could have filed a timely 

petition. 

Petitioner has not shown entitlement to any equitable tolling, and therefore, the Petition 

should be dismissed as untimely. 

C. Certificate of Appealability 

A certificate of appealability should be denied because Petitioner has not made a 

substantial showing of the denial of a constitutional right or shown that jurists of reason would 

disagree that his habeas petition was untimely filed.  See, e.g., Slack v. McDaniel, 529 U.S. 473 

(2000) (explaining standard for grant of a certificate of appealability where court does not 

address petition on the merits but on some procedural ground); Walker v. Government of the 

Virgin Islands, 230 F.3d 82, 89-90 (3d Cir. 2000). 

 

III. CONCLUSION 

For the aforementioned reasons, it is respectfully recommended that the Motion to 

Dismiss the Petition for Writ of Habeas Corpus (ECF No. 5) be granted and that the Petition for 

Writ of Habeas Corpus (ECF No. 1) be dismissed as untimely.  It is further recommended that a 

Certificate of Appealability be denied. 

In accordance with the applicable provisions of the Magistrate Judges Act, 28 U.S.C. § 

636(b)(1)(B)&(C), and Rule 72.D.2 of the Local Rules of Court, the parties shall have fourteen 

(14) days from the date of the service of this report and recommendation to file written 

objections thereto.  Any party opposing such objections shall have fourteen (14) days from the 
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date on which the objections are served to file its response.  A party’s failure to file timely 

objections will constitute a waiver of that party’s appellate rights. 

 Dated: May 18, 2017. 

___________________ 

Lisa Pupo Lenihan 

United States Magistrate Judge 

 

 

cc:  Durand Alexander 

       JQ-4234 

       SCI Mahanoy 

       301 Morea Road 

       Frackville, PA  17932 

        

        Counsel for Respondents 

        Via ECF Electronic Mail 
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