
 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

DOUGLAS BRUNSON, JL-1063,  ) 

 Petitioner,    ) 

      ) 

  v.    )    2:17-cv-264 

      ) 

THERESA DELBASO, et al.,  ) 

 Respondents.    ) 

 

 

REPORT and RECOMMENDATION 

 

 

I. Recommendation: 

 

 It is respectfully recommended that the petition and amended petition of Douglas 

Brunson for a writ of habeas (ECF Nos. 7, 25, 28) be dismissed and because reasonable jurists 

could not conclude that a basis for appeal exists, that a certificate of appealability be denied. 

 

II. Report: 

 

 Douglas Brunson, an inmate at the State Correctional Institution – Mahanoy, has 

presented a petition and amended petitions for a writ of habeas corpus which he has been granted 

leave to prosecute in forma pauperis. 

 On December 17, 2009, petitioner appeared with counsel and entered pleas of guilty to 

charges of retail theft and simple assault at CP-02-CR-14294-2008; robbery –inflict serious 

bodily injury, retail theft, and simple assault at CP-02-CR-7863-2009; robbery, retail theft and 

simple assault at CP-02-8333-2009 and finally to charges of five counts of retail theft at CP-02-

CR-11431-2009 all in the Court of Common Pleas of Allegheny County, Pennsylvania. 

 At the plea hearing, the prosecutor represented that: 

 

There is an agreement that the Commonwealth will make no recommendation for a 

specific sentence and the Defendant will seek a pre-sentence report. (TT 12/17/09 p.2). 

 

 Petitioner acknowledged that no other agreements had been made. (TT 12/17/09 pp.3-4). 

A sentencing hearing was conducted on March 3, 2010 at which time the court entered an 

aggregate sentence of 14 years and 7 months to 29 years and 2 months. As relevant here the 
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sentence which petitioner is challenging originally imposed a 90 to 180 month term at CP-02-

8333-2009 ("the 8333" sentence) which was to run consecutively to the 85 to 170 month 

sentence imposed at CP-02-CR-7863-2009 ("the 7863 sentence").1 

 An appeal was filed in the Superior Court on all four cases and the sole issue raised was: 

Did the trial court abuse its discretion and impose a manifestly unjust, unreasonable and 

excessive aggregate sentence by sentencing Mr. Brunson to consecutive terms of 

incarceration without properly considering Mr. Brunson's need for rehabilitation?2 

 

In a Memorandum filed on September 13, 2011, The Superior Court affirmed the judgment of 

sentence and leave to appeal to the Pennsylvania Supreme Court was not sought.3 

 On October 12, 2012, Brunson filed a pro se post-conviction petition. That petition was 

amended by counsel who argued that the offense gravity scores at the 8333 and 7863 were 

incorrect.4 As a result, petitioner was resentenced on September 23, 2013 at 8333 to 65 to 130 

months and no relief was granted on 7863. Petitioner's post-sentence rights were reinstated and 

an appeal was filed. In his concise statement of matter raised on appeal petitioner alleged: 

The defendant's sentence at CP-02-CR-7863-2009 is illegal because it improperly reflects 

a deadly weapons enhancement and the defendant was entitled to post conviction relief 

for trial counsel's failure to ensure the proper guidelines were used, that this Honorable 

Court abused its discretion as to resentencing the defendant at CP-02-CR-08333-2009, 

and the Commonwealth violated its plea agreement with the defendant when it requested 

that the defendant's sentence at CP-02-CR-08333-2009 be served consecutively to the 

sentence at CP-02-CR-07863-2009 when the Commonwealth agreed at the defendant's 

first sentencing hearing not to take a position on consecutive sentencing.5 

 

The trial court issued its opinion and the appeal was discontinued.6 

 

 A post-conviction petition was filed on March 25, 2014. On December 1, 2014, the post-

conviction judge entered an order amending her April 22, 2014 dismissal order on 7863 by 

adding 8333 but failed to issue a notice of intent to dismiss 8333.7 A notice of appeal was filed, 

however, petitioner filed a second post-conviction petition challenging the post-conviction 

court's failure to file a notice of intent to dismiss at 8333 as required by Pa.R.Crim. P. 907(1). 

                                                 
1  See: Amended petition at p. 2 and Appx. pp.151-156. 
2  Appx. p. 157. 
3  Appx. pp. 211-217. 
4  Appx. p. 242. 
5  Appx. pp. 299-300. 
6  Appx. pp. 312-315. 
7  The Order filed on March 24, 2014 dismissed the petition for post-conviction relief at 7863 but made no mention 

of 8333. The December 1, 2014 order provided for the same order to apply to 8333 (Appx. 336, 338). 
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The petition was denied and his appeal to the Superior Court proceeded in which the sole issue 

raised was: 

Under Pa.R.Crim. P. 907(1), the PCRA court must provide a notice of intent to dismiss. 

In this case, the PCRA court did not provide a notice of intent to dismiss. Did the court 

err?8 

 

On consent the matter was remanded and on August 24, 2015, the post-conviction court issued a 

notice of intention to dismiss and on January 7, 2016 the petition was dismissed.9 

 A notice of appeal was filed in which the issue was: 

 

Did the trial court err in denying appellant's PCRA petition since appellant's 12/17/09 

plea agreement was violated during appellant's 9/23/13 re-sentencing hearing when the 

Commonwealth improperly argued for a specific sentence at the instant case, resulting in 

prejudice to appellant since he received a lengthier, and consecutive rather than 

concurrent sentence at the instant case due to the Commonwealth's violation of the plea 

agreement, moreover, trial counsel was ineffective for failing to inform the trial court that 

the plea agreement had been violated, and for failing to inform appellant that he had a 

right to withdraw his plea since the plea agreement had been violated?10 

 

On August 16, 2016, the denial of post-conviction relief was affirmed. And leave to appeal was 

denied by the Pennsylvania Supreme Court on February 15, 2017.11 

 In the original petition filed on March 28, 2017 (ECF No. 7) Brunson contends he is 

entitled to relief on the following grounds: 

He was denied the effective assistance of counsel in that the plea agreement was for the 

Commonwealth not to recommend any sentence, and at resentencing the Commonwealth 

recommended a consecutive sentence and a sentence within the standard range of the 

guidelines. 

 

He was denied the effective assistance of counsel in that guilty plea counsel did not 

object to the factual basis of the plea.12 

 

In the amended petition filed on September 6, 2017 (ECF No. 25), petitioner contends 

that:  

The trial court erred in denying petitioner's PCRA petition since petitioner's 

12/17/09 plea agreement was violated during petitioner's 9/23/13 re-

sentencing hearing when the Commonwealth improperly argued for a 

                                                 
8  Appx. p. 438. 
9  Appx. pp. 482, 584 
10  Appx. p. 612. 
11  Appx. pp.  666-676, 718 
12  See: Petition at ¶12. 
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specific sentence at the instant case resulting in prejudice to petitioner since 

he received a lengthier, and consecutive rather than concurrent sentence at 

the instant case due to the Commonwealth's violation of the plea agreement. 

Counsel at resentencing was ineffective for failing to inform the court of the 

plea agreement.13 

 

 In the second amended petition filed on September 18, 2017, petitioner additionally 

contends that counsel was ineffective in advising the petitioner to plead guilty to the robbery 

charge when there was insufficient evidence to support the allegation.14 

The background to petitioner's sentencing and the arguments relating thereto are set forth 

in the August 16, 2016 Memorandum of the Superior Court: 

In December 2009, Brunson entered guilty pleas in four separate cases (Nos. 200908333, 

200907863, 200911431 and 200814294). As part of the plea agreement, the 

Commonwealth agreed that it would make no recommendation as to a specific sentence. 

On March 3, 2010, the Honorable Jill Rangos ("Judge Rangos") sentenced Brunson to 

prison terms of 85-170 months for the case at 200907863, 90-180 months for the case at 

20090833, 18-36 months for the case at 200814294, and 30-60 months for the case at 

200911431, the sentences imposed for the cases at 200907863 and 200908333 were set to 

run consecutively, with the lesser sentences running concurrently. 

 

This Court affirmed the judgment of sentence… On October 12, 2012, Brunson filed a 

pro se PCRA Petition. Brunson argued that the trial court had applied incorrect Offense 

Gravity Scores ("OGS") to the charges at 200908333 and 200907863, resulting in 

incorrectly enhanced prison terms. The Commonwealth conceded that Brunson had been 

sentenced incorrectly at 200908333 and requested a resentencing hearing, but maintained 

that the sentence imposed at 200907863 was correct. 

 

At the resentencing hearing, the Commonwealth requested a standard range sentence. 

Thereafter, Judge Rangos revoked the original sentence of 90-180 months in prison and 

imposed a revised sentence of 65-130 months. Like the original sentence, the revised 

sentence was to run consecutive to the sentence at case No. 200907863. On October 16, 

2013, Judge Rangos dismissed Brunson's PCRA Petition as it related to case No. 

20097863; Judge Rangos reinstated Brunson's post-sentence and appellate rights in 

relation to case No. 20090833. Brunson filed a Post-Sentence Motion at case No. 

20090833, which was denied. Brunson filed a Notice of Appeal; however, Brunson 

subsequently discontinued the appeal in February 2014. 

 

On March 25, 2014, Brunson filed a timely PCRA Petition related to case Nos. 20090833 

and 200907863, claiming that ADA Tomasic's remarks at resentencing violated the plea 

agreement, and that Brunson's counsel was ineffective for failing to advise Brunson of his 

right to withdraw the guilty plea. 

                                                 
13  See: Amended petition at p.6-7. 
14  See: ECF No. 28 at p.2. 
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Judge Rangos filed a Notice of Intent to Dismiss and, eventually, an Order dismissing the 

PCRA Petition on April 22, 2014. Due to a scrivener's error, however, Judge Rangos's 

Notice of Intent to Dismiss and the dismissal Order both incorrectly referenced only the 

case at No. 200907863. On December 1, 2014, Judge Rangos issued an Order amending 

the April 22, 2014 Order so as to dismiss the Petitions at both case Nos. 20090833 and 

200907863. Brunson, pro se, appealed this Order. On August 7, 2015, this Court vacated 

Judge Rangos's December 1, 2014, Amended Order concluding that Judge Rangos failed 

to file a proper Notice of Intent to Dismiss… 

 

On August 24, 2015, upon remand, Judge Rangos issued a Notice of intent to Dismiss 

Brunson's Petition. On September 11, 2015, Brunson, pro se, filed both an Application 

for Leave to Amend his PCRA Petition and a Response to Judge Rangos's Notice of 

Intent to Dismiss. Judge Rangos appointed … counsel, who filed an amended Response 

to Judge Rangos's Notice of Intent to Dismiss. On January 7, 2016, Judge Rangos 

dismissed the PCRA Petition. Brunson then filed a timely Notice of Appeal. [The denial 

of post-conviction relief was affirmed].15 

 

Petitioner's issues here revolve around his claim of ineffective assistance of counsel. In 

Strickland v. Washington, 466 U.S. 668 (1984), the Supreme Court explained that there are two 

components to demonstrating a violation of the right to the effective assistance of counsel. First, 

the petitioner must show that counsel's performance was deficient.  This requires showing that 

"counsel's representation fell below an objective standard of reasonableness." Id. at 688; see also 

Williams v. Taylor, 529 U.S. 362, 390-91 (2000). Second, under Strickland, the defendant must 

show that he was prejudiced by the deficient performance. "This requires showing that counsel's 

errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable." 

Strickland, 466 U.S. at 687, 104 S.Ct. 2052.  To establish prejudice, the defendant "must show 

that there is a reasonable probability that, but for counsel's unprofessional errors, the result of the 

proceeding would have been different. A reasonable probability is a probability sufficient to 

undermine confidence in the outcome." Id. at 694. The Strickland test is conjunctive and a 

habeas petitioner must establish both the deficiency in performance prong and the prejudice 

prong.  See Strickland, 466 U.S. at 687; Rainey v. Varner, 603 F.3d 189,197 (3d Cir.2010) cert. 

denied 131 S.Ct. 1673 (2011). As a result, if a petitioner fails on either prong, he loses. Rolan v. 

Vaughn, 445 F.3d 671 (3d Cir.2006). 

Petitioner's first two claim concern alleged ineffective assistance of counsel at the 

resentencing hearing when defense counsel failed to object to the prosecution's recommendations 

                                                 
15  Appx. pp. 666-676. 
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regarding sentencing when at the time of the original sentence the prosecutor had represented 

"that the Commonwealth will make no recommendation for a specific sentence…" specifically at 

the resentencing hearing on September 23, 2013 the prosecutor represented 

[T]he reason why the Petitioner has been incarcerated for the amount of time that he has 

been sentenced to is because he continually committed crimes for over twenty years. 

Certainly this sentence now finally got his attention because it was a lengthy one, and a 

lengthy one the Commonwealth would argue must remain the same. No one in the public 

deserves to be faced with Petitioner making even possible threats with a deadly weapon, 

and the Commonwealth is in agreement with this Court if it should so find that we are not 

willing to concede relief as far as reduction of sentence to take that chance on someone 

going out there and actually using the deadly weapon and committing the serious bodily 

injury or, a worst-case scenario, homicide, and we see this all too often, someone who is 

released from prison too early and who does commit crimes against the public. So, yes, 

this does serve as punishment. I think the sentence was substantial. I think it was needed 

in whether or not the Petitioner has, in fact, learned his lesson. He certainly should 

remain incarcerated for the amount of time he has been sentenced. 

 

Now, we did concede relief that he should be resentenced on these cases, but we certainly 

do not find any reason for this Court to go below that standard range into the mitigated, 

and we certainly believe that these sentences should run consecutive. There was a reason 

they were run consecutive in the first place, and we ask this Court to look at that and look 

at its reasons that it placed on the record back in, I believe, 2010 of this person's life of 

crime. (TT.9/23/13, pp.23-24) (emphasis added). 

 

 The Court then explained: 

 

I have reviewed the presentence report once again as well as the earlier presentence 

report, and as I indicated when I first sentenced him, he was age sixteen at the time of his 

first offense. His history up and to the point of the commission of these crimes was 

twenty-seven years. He did serve state sentences – several state sentences previously. His 

supervision in the community was poor. On my violation cases, three cases, where I did 

give him the opportunity to do treatment, he initially was given the opportunity to report 

himself for detox which he did not do. We had to issue warrants. Then when we picked 

him up, I did lift his detainer for ninety days of inpatient at Pyramid. I sentenced him 

after he completed Pyramid, and he told me he was proud of his six months of clean time. 

It was after that that he then violated with these four new offenses. I did not resentence 

him on the three violation cases. I did close interest in those cases taking into 

consideration the sentence that I did impose on these two cases. 

 

I have read the briefs on the deadly weapon enhancement. At 7863 I believe it was 

properly applied. I will not resentence him on that. As indicated, he was sentenced on all 

four cases. The other two cases not at issue today, he did receive concurrent time, and he 

did receive no further penalty on Count 2 and 3 of the two cases before me today. So 

7863 will stand as originally sentenced. And 8333, in light of the fact that the OGS was 

incorrect given the charge, which was threaten[ing] serious bodily injury as opposed to 
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serious bodily injury, and consistent with the intent of my original sentence, I did 

sentence him in the standard range on that sentence, I would today revoke that sentence 

of 90 to 180 and reimpose a sentence of 65 to 130 … and that sentence and the other 

sentence at 7863 continues to run consecutive to each other… 

 

2009-8333, the original sentence of 90 to 180 months, it is revoked in light of the change 

in the offense gravity score. The new standard range on that count is 60-72 months. In 

accordance with the intent of the original sentence and having considered all of the 

factors raised at the original sentence hearing as well as today, I have reimposed sentence 

of 65 to 130 months. It will remain consecutive to the other sentence … (TT. 9/23/13 

pp.26-29). 

 

 While it does appear that the prosecutor breeched the original plea agreement in that at 

resentencing he made a recommendation as to sentence, in reviewing this matter the post-

conviction court clearly set forth in her March 23, 2016 Opinion: 

[T]his Court, after reviewing the Pre-Sentence Report, sentenced Appellant 

in the standard range of the Sentencing Guidelines, as it did originally and 

as it intended to do previously. The initial plea with a sentence in the 

standard range was flawed in only one area. The Offense Gravity Score was 

erroneously inflated, which caused the Court to impose an inflated sentence 

believing the sentence to be in the standard range. At resentencing, this 

Court used corrected Guidelines and Appellant received the standard range 

sentence he would have received initially had the Offense Gravity Score 

been accurately reported to this Court. 

 

Since the prosecutor’s statements had no effect on the validity of the plea, 

nor did it impact this Court’s sentence, counsel was not ineffective for 

failing to inform the Court that the plea agreement had been violated.16 

 

That is, the comments made by the prosecutor had no impact on the 

sentencing court. This conclusion was affirmed by the Superior Court (“The 

PCRA court’s conclusion that Brunson was not prejudiced by ADA 

Tomasic’s recommendation has support in the record, thus we will not 

disturb it”).17  

 

 Thus it is clear that the prosecutor’s comments had no impact on the court and counsel 

cannot be deemed to have been ineffective for failing to raise a specious argument. Real v. 

Shannon, 600 F.3d 302, 310 (3d Cir. 2010). 

 Petitioner also contends that counsel was ineffective in failing to object to the lack of a 

factual basis for his plea being set forth in the record. Ironically, at the time he entered his plea 

                                                 
16 Appx. pp. 604-605. 
17 Appx. pp 675-676. 
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Brunson specifically waived the need for the Commonwealth to set forth the factual bases for its 

cases. (TT.12/17/09, pp.7-8). In addition to being factually inaccurate, this issue was never raised 

in the courts of the Commonwealth in the first instance. In Coleman v. Thompson, 501 U.S. 

722,750 (1991), the Court held: 

In all cases in which a state prisoner has defaulted his federal claims in state court 

pursuant to an independent and adequate state procedural rule, federal habeas 

review of the claims is barred unless the prisoner can demonstrate cause for the 

default and actual prejudice as a result of the alleged violation of federal law, or 

demonstrate that failure to consider the claim will result in a fundamental 

miscarriage of justice.  

 

Because no such showing is made here, the petitioner has failed to available himself of the state 

court remedies on this issue and no further consideration of these issues is warranted here.  

 Petitioner’s final contention is that counsel was ineffective in advising him to plead to the 

robbery charges when there was insufficient evidence to support that determination. This issue 

likewise has been procedurally defaulted and need not be addressed here. 

 Accordingly, because no showing has been made that the petitioner’s conviction was 

secured in any manner contrary to the law of the United States as determined by the Supreme 

Court, nor involved an unreasonable application of that Court’s decisions, he is not entitled to 

relief here. For this reason, it is recommended that the petition of Douglas Brunson for a writ of 

habeas corpus be dismissed, and because reasonable jurists could not conclude that a basis for 

appeal exists, that a certificate of appealability be denied. 

Litigants who seek to challenge this Report and Recommendation must seek review by 

the district judge by filing objections within fourteen (14) days of this date and mailing them to 

United States District Court, 700 Grant Street, Pittsburgh PA 15219-1957. Failure to file timely 

objections will waive the right to appeal. 

 

      Respectfully submitted, 

      s/ Robert C. Mitchell 

Filed: November 1, 2017    United States Magistrate Judge 
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