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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

 

WILLIAM MAYO,  

 

                          Plaintiff, 

 

v. 

 

MICHAEL OPPMAN, DARLA 

COWDEN and JAY LANE, 

 

                          Defendants.                    

 

 

 

) 

)           Civil Action No.  17-311  

)            

) District Judge Cathy Bissoon 

) Magistrate Judge Lisa Pupo Lenihan 

)           

) 

) ECF No. 5 

)            

) 

 

 

 

REPORT AND RECOMMENDATION 

 

I. RECOMMENDATION 

 

For the reasons stated herein, it is respectfully recommended that the Defendant 

Cowden’s Motion to Dismiss (ECF No. 5) be granted and that Defendant Darla Cowden be 

dismissed from this action. 

II. REPORT 

 

Plaintiff William Mayo (“Plaintiff”) initiated the instant prisoner civil rights action with 

the filing of a Complaint in the Court of Common Pleas of Fayette County on or about February 

9, 2017.  (ECF No. 1-1.)  In his Complaint, Plaintiff alleged that Defendants, who are three 

individuals employed at the State Correctional Institution Fayette County (“SCI-Fayette”) where 

he is currently incarcerated, violated his civil rights under the First and Fourteenth Amendments 

of the United States Constitution.  One of the named Defendants, Darla Cowden (“Cowden”), 

who is a physician’s assistant at SCI-Fayette, removed this matter from the Court of Common 

Pleas of Fayette County on federal question grounds.  (ECF No. 1.)  Cowden now moves for 
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dismissal for Plaintiff’s failure to state a cognizable claim against her for First and Fourteenth 

Amendment violations.  (ECF No. 5.)   Plaintiff has responded in opposition to her Motion.  

(ECF Nos. 13-15.)  For the following reasons, her Motion to Dismiss should be granted. 

A. Plaintiff’s Allegations 

As his Complaint relates to Defendant Cowden, Plaintiff alleges that she “embezzled” a 

total of $20.00 from his prison account for follow-up visits to the medical department for “pre-

existent issues” for which he claims he should not have been charged pursuant to Pennsylvania 

Department of Corrections policy that governs medical procedures.  (ECF No. 1-1, ¶¶ 10, 12.)  

Plaintiff contends that the debiting of his account for said medical treatment constitutes “fraud, 

th[eft], larceny, and embezzlement under the law of Pennsylvania” done “maliciously and 

intentionally” in violation of his due process rights under the Fourteenth Amendment, and in 

retaliation in violation of the First Amendment.  Id., ¶¶ 15-17. 

B. Standard of Review 

The United States Court of Appeals for the Third Circuit aptly summarized the standard 

to be applied in deciding motions to dismiss filed pursuant to Rule 12(b)(6): 

Under the “notice pleading” standard embodied in Rule 8 of the 

Federal Rules of Civil Procedure, a plaintiff must come forward with 

“a short and plain statement of the claim showing that the pleader is 

entitled to relief.” As explicated in Ashcroft v. Iqbal, 556 U.S. 662, 

678 (2009), a claimant must state a “plausible” claim for relief, and 

“[a] claim has facial plausibility when the pleaded factual content 

allows the court to draw the reasonable inference that the defendant is 

liable for the misconduct alleged.” Although “[f]actual allegations 

must be enough to raise a right to relief above the speculative level,” 

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007), a plaintiff 

“need only put forth allegations that raise a reasonable expectation that 

discovery will reveal evidence of the necessary element.” Fowler v. 

UPMC Shadyside, 578 F.3d 203, 213 (3d Cir. 2009) (quotation marks 

and citations omitted); see also Covington v. Int'l Ass'n of Approved 

Basketball Officials, 710 F.3d 114, 117–18 (3d Cir. 2013). 
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Also, when considering pro se pleadings, a court must employ less stringent standards 

than when judging the work product of an attorney.  Haines v. Kerner, 404 U.S. 519, 520 (1972).  

When presented with a pro se complaint, the court should construe the complaint liberally and 

draw fair inferences from what is not alleged as well as from what is alleged.  Dluhos v. 

Strasberg, 321 F.3d 365, 369 (3d Cir. 2003).  In a § 1983 action, the court must “apply the 

applicable law, irrespective of whether the pro se litigant has mentioned it by name.”  Higgins v. 

Beyer, 293 F.3d 683, 688 (3d Cir. 2002) (quoting Holley v. Dep’t of Veteran Affairs, 165 F.3d 

244, 247-48 (3d Cir. 1999)).  See also Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996) (“Since this 

is a § 1983 action, the [pro se] plaintiffs are entitled to relief if their complaint sufficiently 

alleges deprivation of any right secured by the Constitution.”) (quoting Higgins, 293 F.3d at 

688).  Notwithstanding this liberality, pro se litigants are not relieved of their obligation to allege 

sufficient facts to support a cognizable legal claim.  See, e.g., Taylor v. Books A Million, Inc., 

296 F.3d 376, 378 (5th Cir. 2002); Riddle v. Mondragon, 83 F.3d 1197, 2102 (10th Cir. 1996). 

C. Discussion 

1. Fourteenth Amendment Due Process 

Liberally construed, Plaintiff essentially alleges that Defendant Cowden’s debiting of his 

prison account for medical co-pays he had to pay for “pre-existent issues” violates the Fourteenth 

Amendment of the United States Constitution.  To establish a due process violation under the 

Fourteenth Amendment, a plaintiff must demonstrate that the defendant deprived him of either a 

property or liberty interest.  Daniels v. Williams, 474 U.S. 327, 339 (1986).  The Third Circuit 

Court of Appeals has held that inmates do have a property interest in funds held in their prison 

accounts, Reynolds v. Wagner, 128 F.3d 166, 179 (3rd Cir. 1997), and are therefore “entitled to 
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due process with respect to any deprivation of money [from their accounts][,]” Higgins v. Beyer, 

293 F.3d 683, 693 (3d Cir. 2002) (citations omitted).   

It is unclear what process Plaintiff believes he was due and did not receive.  However, the 

Third Circuit has held that while “inmates are entitled to some pre-deprivation notice of the 

prison’s deduction policy,” Montanez v. Secretary Pennsylvania Dept. of Corrections, 773 F.3d 

472, 483-84 (3d Cir. 2014) (citing Reynolds, 128 F.3d at 180), “assessments against inmate 

accounts to defray the costs of medical treatment” . . . presents the type of situation “where pre-

deprivation hearings are impractical or would be meaningless.”  Id. (citing Reynolds, 128 F.3d at 

180).  In Reynolds, the Third Circuit denied a due process challenge to a county prison policy 

that assessed small co-payments for medical care because the inmates were “provided adequate 

notice so as to be able to challenge any improper deprivation.”  128 F.3d at 180.  Specifically, 

the inmate handbook explained the medical co-pay requirement and any inmate who disagreed 

with a fee assessment could file a grievance on the matter.  In finding no due process violation, 

the court noted:  “[T]his is not a situation in which the inmates are deprived of the benefits of 

their property and receive nothing in return; rather in exchange for the fees, the inmates receive 

the benefit of health care, the value of which undoubtedly exceeds the modest fee assessed.”  Id. 

at 180.  In another case, the Third Circuit found that the inmate received adequate due process 

for the deduction of a medical co-pay taken out of his account “because he took advantage of an 

adequate post-deprivation remedy – the grievance process – to challenge [the] assessment.”  

Dockery v. Beard, 509 F. App’x 107, 114 (3d Cir. 2013). 

In this case, Plaintiff had sufficient prior notice of the Pennsylvania DOC’s policy 

relating to medical co-payments, DC-ADM 820, Co-Payment for Medical Services, and the 

DOC’s grievance system provided an adequate post-deprivation remedy to protect Plaintiff’s due 
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process rights.  Plaintiff himself admits to having used the grievance system to complain about 

the deduction of medical co-payments from his prison account.  Plaintiff was provided with all 

the due process to which he was entitled with respect to the assessment of medical co-pays and 

the fact that he disagrees with the resolution of his grievance does not state a claim for a 

violation of due process.  As such, this claim against Defendant Cowden should be dismissed. 

2. First Amendment Retaliation 

Plaintiff next claims that Defendant Cowden assessed him the medical co-pay fees in 

retaliation but he does not state a reason for the retaliation.  In his response in opposition to 

Defendant’s Motion to Dismiss, Plaintiff provides a little more insight into this claim.  He 

appears to allege that Defendant Cowden assessed him the medial co-pay fees in retaliation for a 

grievance that he filed on March 29, 2016.  He also states that the issue presented in that 

grievance is the subject of a lawsuit currently pending in the Court of Common Pleas of Fayette 

County.   

First, the Court notes that the assessment of the medical co-pay fees that Plaintiff is 

complaining about are for medical visits that occurred on March 21, 2016, April 1, 2016, and 

April 9, 2016.  With respect to the visit that occurred on March 21, 2016, Plaintiff’s argument is 

nonsensical.  Defendant Cowden could not have assessed the fee in retaliation for a grievance 

that was not yet filed against her. 

Second, the Court has reviewed the March 29, 2016 grievance and the Fayette County 

lawsuit that Plaintiff refers to in his response in opposition to the Motion to Dismiss.
1
  See Mayo 

v. Cowden, 2277 of 2016 (Ct. Comm. Pleas Fayette County).  Of notable significance is the fact 

                                                      
1
 These are matters of public record of which the Court can take judicial notice.  See Cooper v. 

Pennsylvania State Atty. Gen., 2007 WL 2492726, at *2 (W.D. Pa. Aug. 30, 2007) (a federal 

court may take judicial notice of state court records and/or state court dockets). 
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that the grievance not only fails to mention Defendant Cowden, it also fails to reference her or 

her actions in any way whatsoever.  In fact, the subject of the grievance involves Plaintiff’s 

dietary issues and request to be placed back on a no onion diet.  Additionally, Plaintiff’s 

grievance was denied on April 14, 2016, at which time Plaintiff had already been assessed the 

remaining two medical co-pay fees for his visits to medical on April 1, 2016 and April 9, 2016. 

In order to prevail on a retaliation claim, a plaintiff must show three things: (1) that the 

conduct in which he engaged was constitutionally protected; (2) that he suffered “adverse 

action”
2
 at the hands of prison officials; and (3) that his constitutionally protected conduct was a 

substantial motivating factor in the defendants’ conduct.
3
  Rauser, 241 F.3d at 333 (adopting 

Mount Healthy Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977)).  Once all three criteria are 

met, the burden then shifts to the defendants “to prove by a preponderance of the evidence that it 

would have taken the same disciplinary action even in the absence of the protected activity.”  

Rauser, 241 F.3d at 333.   

As to the fee for the medical visit that occurred on March 21, 2016, Plaintiff could not 

have been assessed the fee for engaging in constitutionally protected conduct, since he was 

assessed the fee eight days prior to the date he filed the grievance for which he claims retaliation.  

Furthermore, Plaintiff has not stated a plausible claim for relief with regard to the medical co-pay 

fee assessments for the visits that occurred on April 1, 2016 and April 9, 2016 because the 

grievance for which he claims he was retailed had nothing to do with Defendant Cowden.  Thus, 

                                                      
2
 An adverse action is one “sufficient to deter a person of ordinary firmness from exercising his 

rights.”  Allah v. Seiverling, 229 F.3d 220, 225 (3d Cir. 2000). 
 
3
 The crucial third element, causation, requires a plaintiff to prove either (1) an unusually 

suggestive temporal proximity between the protected activity and the allegedly retaliatory action, 

or (2) a pattern of antagonism coupled with timing to establish a causal link.  See Lauren W. ex 

rel. Jean W. v. DeFlaminis, 480 F.3d 259, 267 (3d Cir. 2007); Krouse v. American Sterilizer Co., 

126 F.3d 494, 503-04 (3d Cir. 1997)). 
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it could not have been the motivating factor, much less substantial motivating factor, for 

assessing Plaintiff the fees.  It is therefore recommended that Plaintiff’s retaliation claim against 

Defendant Cowden be dismissed.  

3. Claims of Fraud, Theft, Larceny and Embezzlement 

 

Plaintiff alleges that Defendant Cowden “orchestrated” the unlawful withdrawal of the 

medical co-pays from his inmate account and this constituted fraud, theft, larceny and 

embezzlement.  Liberally construing his Complaint, Plaintiff asks this Court to file criminal 

charges against Defendant Cowden, or seeks to bring them himself.  The Court, however, does 

not have the power to bring criminal charges, nor does Plaintiff.  See Linda R.S. v. Richard D., 

410 U.S. 614, 619 (1973) (“a private citizen lacks a judicially cognizable interest in the 

prosecution or nonprosecution of another”).  The ability to bring criminal charges lies solely with 

the prosecutors in the executive branches of the state and federal governments.  Therefore, any 

request for prosecuting criminal claims against Defendant Cowden should be dismissed. 

4. Objection to Notice of Removal 

Attached to Plaintiff’s response in opposition to Defendant Cowden’s Motion to Dismiss 

is an Exhibit labeled “Plaintiff’s Motion in Opposition to Defendants’ Notice of Filing of 

Removal to United States Court.”  (ECF No. 15-1.)  The Motion is dated March 14, 2017, which 

was five days after this action was removed from the Court of Common Pleas of Fayette County, 

but it appears to have been filed in the Court of Common Pleas of Fayette County, not in this 

Court.  To the extent Plaintiff objects to removal of this action, the undersigned finds that his 

objection should be denied.  From review of his Motion, Plaintiff’s objection to removal appears 

to have been based on lack of subject matter jurisdiction, but Defendant Cowden properly 

removed this action based on federal question jurisdiction pursuant to 28 U.S.C. §§ 1331, 1441, 
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and 1446.  Furthermore, if Plaintiff had any objection to removal of this case on the basis of any 

defect other than lack of subject matter jurisdiction, he was required to file a motion to remand 

within thirty (30) days after the filing of the notice of removal, which he did not do.  See 28 

U.S.C. § 1447(c).  Therefore, any objection to removal should be denied. 

III. CONCLUSION 

 

For the reasons stated herein, it is respectfully recommended that the Motion to Dismiss 

(ECF No. 5) be granted and that Defendant Darla Cowden be dismissed from this action. 

In accordance with the applicable provisions of the Magistrate Judges Act, 28 U.S.C. 

§636(b)(1)(B)&(C), and Rule 72.D.2 of the Local Rules of Court, Plaintiff shall have fourteen 

(14) days from the date of the service of this report and recommendation to file written 

objections thereto. Plaintiff’s failure to file timely objections will constitute a waiver of his 

appellate rights. 

Dated: June 22, 2017 

_________________________ 

Lisa Pupo Lenihan 

United States Magistrate Judge 

 

Cc: William Mayo 

 FZ-2947 

 SCI Fayette 

 P.O. Box 9999 

 LaBelle, PA  15450 

 

 Counsel of record 

 (Via CM/ECF electronic mail) 
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