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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 
 

WILLIAM MAYO,  
 
                          Plaintiff, 
 

v. 
 

MICHAEL OPPMAN, DARLA 
COWDEN and JAY LANE, 
 
                          Defendants.                    
 
 
 

) 
)           Civil Action No.  17-311  
)            
) District Judge Cathy Bissoon 
) Magistrate Judge Lisa Pupo Lenihan 
)           
) 
) ECF No. 24 
)            
) 

 

 
 

REPORT AND RECOMMENDATION 
 

I. RECOMMENDATION 
 

For the reasons stated herein, it is respectfully recommended that the Motion for Partial 

Judgment on the Pleadings filed by Defendants Lane and Oppman (ECF No. 24) be granted. 

II. REPORT 
 

Plaintiff William Mayo (“Plaintiff”) initiated the instant prisoner civil rights action with 

the filing of a Complaint in the Court of Common Pleas of Fayette County on or about February 

9, 2017.  (ECF No. 1-1.)  In his Complaint, Plaintiff alleged that Defendants Michael Oppman, 

Darla Cowden and Jay Lane, who are employed at the State Correctional Institution Fayette 

(SCI-Fayette) where Plaintiff is currently incarcerated, violated his rights under the First and 

Fourteenth Amendments of the United States Constitution, and the laws of the Commonwealth 

of Pennsylvania.  On March 9, 2017, the case was removed to this Court by the attorney for 
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Defendant Darla Cowden, and on March 13, 2017, the Notice of Filing Removal was docketed in 

the Court of Common Pleas.1   

On May 1, 2017, Defendant Cowden filed a Motion to Dismiss Plaintiff’s Complaint 

(ECF No. 6), and, on June 14, 2017, Plaintiff filed his Response in Opposition to Defendant 

                                                      
1 There appears to be some confusion as to the state of this case in the Court of Common Pleas 
after the attorney for Darla Cowden filed the Notice of Filing Removal in that case on March 13, 
2017.  First, it is unclear as to whether Defendant Cowden’s attorney followed proper procedures 
for removal of the case pursuant to 28 U.S.C. § 1446(b), as it is not known whether Defendants 
Oppman and Lane were properly joined and served at the same time as Defendant Cowden, see 
28 U.S.C. § 1446(b)(2)(A), and whether the attorney for Defendants Oppman and Lane was even 
served with the Notice of Removal after he entered his appearance in the state court case on 
March 22, 2017.  No matter, the state court docket shows that the case continued to proceed in 
state court despite the Notice of Removal that was filed on March 13, 2017, with the attorney for 
Defendants Oppman and Lane filing Preliminary Objections on March 22, 2017, and the state 
court judge ruling on those Preliminary Objections on July 25, 2017.  The attorney for 
Defendants Oppman and Lane then filed an Answer to the Complaint with New Matter on July 
31, 2017.  It was not until in a letter to the state court judge dated July 28, 2017, and docketed on 
August 7, 2017, that the attorney for Defendants Oppman and Lane finally notified the state 
court judge that the action was removed to federal court on March 9, 2017.  However, this Court 
is still confused as to why the case continued to proceed even though the Notice of Removal 
appeared on the state court docket sheet as soon as it was filed by the attorney for Defendant 
Cowden on March 13, 2017.  Why this was not observed by the attorney for Defendants Oppman 
and Lane after he entered his appearance on March 22, 2017, or the state court itself, is unclear 
to this Court.  Nevertheless, once the Notice of Removal was filed in the state court on March 
13, 2017, the case was effectively stayed, and, even though the state court should have proceeded 
no further in that case, see 28 U.S.C. § 1446(d), it does not alter the fact that the state court was 
divested of jurisdiction and exclusive jurisdiction lied with this Court after such Notice of 
Removal was filed.  See Fischman v. Fischman, 470 F.Supp. 980, 984 (E.D. Pa. 1979) (citing 
Berberian v. Gibney, 514 F.2d 790 (1st Cir. 1975); Barrett v. Southern Railway Co., 68 F.R.D. 
413 (D.S.C. 1975)).  Therefore, the state court had no authority to enter any order after that, and 
the ruling on the Defendants’ Preliminary Objections is a legal nullity.  See Wiedman v. 
Citywide Banks, 2009 WL 117873, at *2, n.3 (E.D. Pa. Jan. 15, 2009) (citing Brown v. 
Kerkhoff, 462 F.Supp.2d 976, 980 (S.D. Iowa 2006)). 
 
The Court notes that this is a common issue in prisoner civil rights cases that have been removed 
from state court to this Court because not all defendants are served with the notice of removal 
despite the fact that service was made upon them at the same time in state court; and, even 
though the parties have been properly joined and served in state court, attorneys are not getting 
consent from all defendants before filing the notice of removal, or even notifying the other 
attorneys of removal.  When this occurs, it often creates unnecessary confusion and additional 
work on this Court. 
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Cowden’s Motion, (ECF Nos. 13-15).  Following the issuance of a Report and Recommendation 

on June 22, 2017 (ECF No. 16), the Court adopted it as its Opinion and granted Defendant 

Cowden’s Motion to Dismiss on July 27, 2017 (ECF No. 20).   

The remaining two Defendants, Defendants Oppman and Lane, filed an Answer to 

Plaintiff’s Complaint on July 31, 2017, and now move for Partial Judgment on the Pleadings 

pursuant to Federal Rule of Civil Procedure 12(c).  (ECF Nos. 23, 24.)  Plaintiff filed a Response 

in Opposition to Defendants’ Motion on September 1, 2017, (ECF No. 34), and Defendants filed 

a Reply Brief thereto on September 11, 2017, (ECF No. 35).  The Motion is now ripe for review. 

A. Plaintiff’s Allegations 

As his Complaint relates to Defendants Oppman and Lane, Plaintiff alleges the following.  

On April 8, 2016, Plaintiff received a personal gift in the amount of $80.00 from a relative.  

(ECF No. 1-1, ¶ 8.)  The following day, a total of $16.25 was withdrawn from Plaintiff’s inmate 

account for a misconduct that he was accused of committing on February 18, 2016.  Id., ¶ 9.  He 

claims that this was done unlawfully in opposition to the institutional policy governing 

misconducts because the money was deducted before he finished exhausting his appellate 

remedies.  Id. 

On April 26, 2016, Plaintiff filed a grievance contesting other “acts of embezzlement” 

from his inmate account that occurred on March 21, 2016; April 1, 2016; and April 9, 2016.  Id., 

¶ 10.  These withdrawals totaled $15.00 in charges for follow-up visits to the medical department 

for pre-existing conditions.  Id.  Plaintiff claims that these charges were against institutional 

policy that govern medical procedures because inmates are not to be charged for follow-up visits 

for pre-existing conditions.  Id. 
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Plaintiff alleges that another “act of embezzlement” took place around May 6, 2016, after 

which he filed a timely grievance contesting the charge.  Id., ¶ 11.  He did so again on May 24, 

2016, for a $5.00 charge from the medical department that he claims he did not authorize.  Id., ¶ 

12. 

Plaintiff alleges that Defendant Oppman, a business manager employed at SCI-Fayette, is 

liable for fraud, theft, larceny and embezzlement for the aforementioned “unlawful” 

withdrawals/charges to his inmate account in violation of the laws of Pennsylvania and under the 

Fourteenth Amendment to the United States Constitution.  Id., ¶ 15, 16, 18.  He alleges that 

Defendant Lane, the Superintendent at SCI-Fayette, is similarly liable under the Fourteenth 

Amendment for his failure to rectify the aforementioned unlawful acts when he was notified of 

them through his review of Plaintiff’s grievance appeals.  Id., ¶ 19. 

B. Standard of Review 

Under Federal Rule of Civil Procedure 12(c), a party may move for judgment on the 

pleadings after the pleadings are closed but within such time as to not delay the trial.  Fed. R. 

Civ. P. 12(c).   Judgment on the pleadings under Rule 12(c) may be granted “only if, viewing all 

the facts in the light most favorable to the nonmoving party, no material issue of fact remains and 

the moving party is entitled to judgment as a matter of law.”  Knepper v. Rite Aid Corp., 675 

F.3d 249, 257 (3d Cir. 2012) (citing Rosenau v. Unifund Corp., 539 F.3d 218, 221 (3d Cir. 

2008)).  “A motion for judgment on the pleadings based on the defense that the plaintiff has 

failed to state a claim is analyzed under the same standards that apply to a Rule 12(b)(6) 

motion.”  Revell v. Port Auth. of N.Y. & N.J., 598 F.3d 128, 134 (3d Cir. 2010) (citing Turbe v. 

Gov’t of the Virgin Islands, 938 F.2d 427, 428 (3d Cir. 1991)).  Thus, in this regard the standard 

of review is identical to that of a motion to dismiss under Federal Rule of Civil Procedure 
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12(b)(6).  Turbe, 938 F.2d at 428 (citations omitted).  The only notable difference is that a court, 

for a motion on the pleadings, may review not only the complaint but also the answer and written 

instruments attached to the pleadings.  Brautigam v. Fraley, 684 F. Supp. 2d 589, 591-92 (M.D. 

Pa. 201).  Despite this difference, courts in this circuit have consistently stated that the 

distinction between the two standards is “merely semantic.”  Christy v. We The People Forms & 

Serv. Ctrs., 213 F.R.D. 235, 238 (D. N.J. 2003); see Smith v. City of Phila., 345 F. Supp. 2d 482, 

485 (E.D. Pa. 2004). 

Also, when considering pro se pleadings, a court must employ less stringent standards 

than when judging the work product of an attorney.  Haines v. Kerner, 404 U.S. 519, 520 (1972).  

When presented with a pro se complaint, the court should construe the complaint liberally and 

draw fair inferences from what is not alleged as well as from what is alleged.  Dluhos v. 

Strasberg, 321 F.3d 365, 369 (3d Cir. 2003).  In a § 1983 action, the court must “apply the 

applicable law, irrespective of whether the pro se litigant has mentioned it by name.”  Higgins v. 

Beyer, 293 F.3d 683, 688 (3d Cir. 2002) (quoting Holley v. Dep’t of Veteran Affairs, 165 F.3d 

244, 247-48 (3d Cir. 1999)).  See also Nami v. Fauver, 82 F.3d 63, 65 (3d Cir. 1996) (“Since this 

is a § 1983 action, the [pro se] plaintiffs are entitled to relief if their complaint sufficiently 

alleges deprivation of any right secured by the Constitution.”) (quoting Higgins, 293 F.3d at 

688).  Notwithstanding this liberality, pro se litigants are not relieved of their obligation to allege 

sufficient facts to support a cognizable legal claim.  See, e.g., Taylor v. Books A Million, Inc., 

296 F.3d 376, 378 (5th Cir. 2002); Riddle v. Mondragon, 83 F.3d 1197, 2102 (10th Cir. 1996). 

C. Discussion 

1. Violations of State law 
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Plaintiff alleges that Defendant Oppman is liable under Pennsylvania law for committing 

intentional torts.  However, employees of the Commonwealth of Pennsylvania are entitled to 

sovereign immunity to the extent that they are acting within the scope of their duties.  See PA 

CONST. Art. 1, § 11; 1 Pa. C.S.A. § 2310.  There are nine specifically delineated exceptions to 

sovereign immunity, 42 Pa. C.S.A. § 8522,2 but none of these apply to this case.  Additionally, 

there is nothing in the Complaint to suggest that Defendant Oppman was not acting within the 

scope of his employment when he deducted monies from Plaintiff’s inmate account in relation to 

a misconduct and medical visits.  See Mitchell v. Luckenbill, 680 F.Supp.2d 672, 682 (M.D. Pa. 

2010) (identifying the requirements for an action to fall within the scope of employment under 

Pennsylvania law).  Therefore, these state tort claims against Defendant Oppman are barred by 

sovereign immunity. 

2. Violations of Due Process 

a. Defendant Lane 

Plaintiff alleges that Defendant Lane is liable for his failure to rectify Plaintiff’s claims of 

fraud, thief, larceny and embezzlement because as the Superintendent at SCI-Fayette he was 

knowledgeable about these acts through his review of Plaintiff’s grievance appeals and did not 

discipline the correctional staff involved. 

First, to establish personal liability against a defendant in a section 1983 action, that 

defendant “must have personal involvement in the alleged wrongs; liability cannot be predicated 

                                                      
2 Sovereign immunity is not a valid defense in cases for damages caused by: 1) vehicle liability; 
2) medical-professional liability; 3) care, custody, or control of personal property; 4) 
Commonwealth real estate, highways and sidewalks; 5) potholes and other dangerous conditions; 
6) care, custody or control of animals; 7) liquor store sales; 8) National Guard activities; and 9) 
toxoids and vaccines.  42 Pa. C.S.A. § 8522. 
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solely on the operation of respondeat superior.”  Rode v. Dellarciprete, 845 F.2d 1195, 1207 (3d 

Cir. 1988) (citing Parratt v. Taylor, 451 U.S. 527, 537 n.3 (1981)).  “Personal involvement can 

be shown through allegations of personal direction or of actual knowledge and acquiescence.”  

Rode, 845 F.2d at 1207.  However, the denial of a grievance or mere concurrence in an 

administrative appeal process is insufficient to establish personal involvement necessary for 

liability in a Section 1983 action.  See Simonton v. Tennis, 437 F. App’x 60, 62 (3d Cir. 2011) 

(“[A] prison official’s secondary review of an inmate’s grievance or appeal is not sufficient to 

demonstrate the personal involvement required to establish the deprivation of a constitutional 

right.”); Brooks v. Beard, 167 F. App’x 923, 925 (3d Cir. 2006) (holding that a state prisoner’s 

allegation that prison officials and administrators responded inappropriately, or failed to respond 

to later-filed grievances about his medical treatment, did not establish that the officials and 

administrators were involved in the underlying allegedly unconstitutional conduct).  See also 

Wilkerson v. Schafer, No. 09-2539, 2011 WL 900994, at *7 (M.D. Pa. Mar. 14, 2011) 

(“participation in after-the-fact review of a grievance or appeal is insufficient to establish 

personal involvement on the part of those individuals reviewing grievances”); Croom v. Wagner, 

No. 06-1431, 2006 WL 2619794, at *4 (E.D. Pa. Sept. 11, 2006) (holding that “neither the filing 

of a grievance nor an appeal of a grievance . . . is sufficient to impose knowledge of any 

wrongdoing”); Ramos v. Pa. Dept. of Corr., No. 06-1444, 2006 WL 2129148, at *2 (M.D. Pa. 

July 27, 2006) (holding that the review and denial of the grievances and subsequent 

administrative appeal does not establish personal involvement).   

It is worth noting that numerous courts have explained that a plaintiff states a claim by 

alleging that a supervisory defendant reviewed a grievance where the plaintiff alleges an ongoing 

violation as she ‘“is personally involved in that violation because [s]he is confronted with a 
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situation [s]he can remedy directly.’”  Carter v. Smith, No. 08-279, 2009 WL 3088428, at *6 

(E.D. Pa. Sept. 23, 2009) (quoting Harnett v. Barr, 538 F. Supp. 2d 511, 524-25 (N.D.N.Y. 

2008)); see also Zappulla v. Fischer, No. 11-6733, 2013 WL 1387033, at *10 (S.D.N.Y. Apr. 5, 

2013) (“[T]he Complaint further alleges that Defendant Lee, after being informed of that 

ongoing violation through the grievance process, failed to remedy that wrong. Those allegations . 

. . are adequate to state a claim against Lee.”) (citations omitted); Whitehead v. Rozum, No. 11-

102, 2012 WL 4378193, at *2 (W.D. Pa. Aug. 7, 2012) (“In the prison setting, where a grievance 

alleges an ongoing constitutional violation, a supervisory defendant who reviews it is personally 

involved in that violation because he is confronted with a situation he can remedy directly.”) 

(citations omitted), report and recommendation adopted by, 2012 WL 4370929 (W.D. Pa. Sept. 

24, 2012); Williams v. Johnson, No. 10-1290, 2011 WL 1396967, at *5 (E.D. Va. Apr. 11, 2011) 

(“In support of his argument, Williams states that Johnson was made aware of these violations 

through appeals to denials of grievances that Williams filed. To the extent that the [allegations] 

relate to ongoing constitutional violations that defendant Johnson was made aware of, Williams 

has plausibly stated a claim for which Johnson made be liable.”) (citation omitted); Binsack v. 

Lackawanna Cnty. Prison, No. 10-535, 2010 WL 4973309, at *3 (M.D. Pa. Oct. 14, 2010) (“A 

prisoner’s grievance or complaint regarding ongoing abuse may be sufficient to put a prison 

official on notice of such abuse by other prison staff and therefore may show actual knowledge 

of an alleged constitutional violation and acquiescence in the events forming the basis of a 

prisoner’s claims.”) (citing Atkinson v. Taylor, 316 F.3d 257, 270-71 (3d Cir. 2003)), report and 

recommendation adopted by, 2010 WL 4956329 (M.D. Pa. Dec. 1, 2010). 

This, however, is not a situation where a prisoner was grieving about an ongoing 

constitutional violation.  Instead, Plaintiff’s grievances were about specific instances of contested 
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deductions from his inmate account.  As such, it is recommended that the due process claim 

against Defendant Lane as it relates to his involvement in the grievance appeal process be 

dismissed for lack of personal involvement. 

b. Defendant Oppman   

Plaintiff alleges that he was denied due process when Defendant Oppman made four 

deductions from his inmate account totaling $20.00 for medical co-pays, which Plaintiff claims 

he should not have been charged pursuant to institutional policy.3  To establish a due process 

violation under the Fourteenth Amendment, a plaintiff must demonstrate that the defendant 

deprived him of either a property or liberty interest.  Daniels v. Williams, 474 U.S. 327, 339 

(1986).  The Third Circuit Court of Appeals has held that inmates do have a property interest in 

funds held in their prison accounts, Reynolds v. Wagner, 128 F.3d 166, 179 (3rd Cir. 1997), and 

are therefore “entitled to due process with respect to any deprivation of money [from their 

accounts][,]” Higgins v. Beyer, 293 F.3d 683, 693 (3d Cir. 2002) (citations omitted).   

It is unclear what process Plaintiff believes he was due and did not receive.  However, the 

Third Circuit has held that while “inmates are entitled to some pre-deprivation notice of the 

prison’s deduction policy,” Montanez v. Secretary Pennsylvania Dept. of Corrections, 773 F.3d 

472, 483-84 (3d Cir. 2014) (citing Reynolds, 128 F.3d at 180), “assessments against inmate 

accounts to defray the costs of medical treatment” . . . presents the type of situation “where pre-

deprivation hearings are impractical or would be meaningless.”  Id. (citing Reynolds, 128 F.3d at 

166).  In Reynolds, the Third Circuit upheld a due process challenge to a county prison policy 

that assessed small co-payments for medical care because the inmates were “provided adequate 

                                                      
3 The assessment of the medical co-pays that Plaintiff is complaining about are for medical visits 
that occurred on March 21, 2016, April 1, 2016, April 9, 2016, and April 12, 2016.   
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notice so as to be able to challenge any improper deprivation.”  128 F.3d at 180.  Specifically, 

the inmate handbook explained the medical co-pay requirement and any inmate who disagreed 

with a fee assessment could file a grievance on the matter.  In finding no due process violation, 

the court noted:  “[T]his is not a situation in which the inmates are deprived of the benefits of 

their property and receive nothing in return; rather in exchange for the fees, the inmates receive 

the benefit of health care, the value of which undoubtedly exceeds the modest fee assessed.”  Id. 

at 180.  In another case, the Third Circuit found that the inmate received adequate due process 

for the deduction of a medical co-pay taken out of his account “because he took advantage of an 

adequate post-deprivation remedy – the grievance process – to challenge [the] assessment.”  

Dockery v. Beard, 509 F. App’x 107, 114 (3d Cir. 2013). 

In this case, Plaintiff had sufficient prior notice of the Pennsylvania DOC’s policy 

relating to medical co-payments, DC-ADM 820, Co-Payment for Medical Services, and the 

DOC’s grievance system provided an adequate post-deprivation remedy to protect Plaintiff’s due 

process rights.  See Tillman v. Lebanon County Correctional Facility, 221 F.3d 410, 422 (3d Cir. 

2000) (an internal grievance program that allows prisoners “to complain about ‘any’ matter that 

is ‘unjust,’” and provides for “direct appeal to the warden” has been found to constitute an 

adequate post-deprivation remedy).  Plaintiff himself admits to having used the grievance system 

to complain about the deduction of the medical co-payments from his prison account.  Plaintiff 

was provided with all the due process to which he was entitled with respect to the assessment of 

medical co-pays and the fact that he disagrees with the resolution of his grievance does not state 

a claim for a violation of due process.  Rambert v. Beard, No. 09-0634, 2012 WL 760619, at *13 

(M.D. Pa. Mar. 7, 2012) (the existence of either an internal grievance program or the ability to 

file a state tort action foreclose any due process claim “even if [the] inmate is dissatisfied with 
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the result of the process.”) (citing Iseley v. Horn, No. 95-5389, 1996 WL 510090, at *6 (E.D. Pa. 

Sept. 3, 1996)).  As such, the due process claim against Defendant Oppman relating to these 

deductions should be dismissed.4   

III. CONCLUSION 
 

For the reasons stated herein, it is respectfully recommended that the Motion for Partial 

Judgment on the Pleadings filed by Defendants Lane and Oppman (ECF No. 24) be granted. 

In accordance with the applicable provisions of the Magistrate Judges Act, 28 U.S.C. 

§636(b)(1)(B)&(C), and Rule 72.D.2 of the Local Rules of Court, Plaintiff shall have fourteen 

(14) days from the date of the service of this report and recommendation to file written 

objections thereto. Plaintiff’s failure to file timely objections will constitute a waiver of his 

appellate rights. 

Dated: January 23, 2018. 

/s/ Lisa Pupo Lenihan 
Lisa Pupo Lenihan 
United States Magistrate Judge 

 

Cc: William Mayo 
 FZ-2947 
 SCI Fayette 
 P.O. Box 9999 
 LaBelle, PA  15450 
 
 Counsel of record 
 (Via CM/ECF electronic mail) 

                                                      
4 Defendants do not move for Judgment on the Pleadings with respect to Plaintiff’s due process 
claim against Defendant Oppman regarding the April 9, 2016 deduction of $16.25 for Plaintiff’s 
misconduct charge.  Therefore, that claim remains. 

Case 2:17-cv-00311-LPL   Document 38   Filed 01/23/18   Page 11 of 11


		Superintendent of Documents
	2019-06-19T15:02:32-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




