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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

DWAYNE L. RIECO, 

 

                   Plaintiff, 

 

v. 

 

ROBERT GILMORE, et al., 

 

                   Defendants. 

) 

) 

) 

) 

)

)

)

)

) 

 

Civil Action No. 2:17-cv-0553 

 

United States District Judge 

Arthur J. Schwab 

 

United States Magistrate Judge 

Cynthia Reed Eddy 

 

REPORT AND RECOMMENDATION 

 

I. RECOMMENDATION 

For the reasons that follow, it is respectfully recommended that Defendants’ Motion to 

Revoke Plaintiff’s IFP Status (ECF No. 31) be granted. 

II. REPORT 

A.  Relevant and Material Facts 

 Plaintiff, Dwayne L. Rieco, is a state prisoner currently incarcerated at SCI - Greene.  On 

April 28, 2017, the Court received the complaint, dated April 24, 2017, without a filing fee or the 

forms required to proceed in forma pauperis in a civil rights case.  By Order of May 3, 2017, 

Plaintiff was informed that this case was administratively closed until such time as Plaintiff either 

paid the filing fee in full or submitted a properly completed application to proceed in forma 

pauperis. (ECF No. 2).  On May 16, 2017, Plaintiff submitted a Motion for Leave to Proceed in 

forma pauperis, but the application was again not complete. (ECF No. 4). Plaintiff submitted the 

required authorization, but did not submit the required records officer’s affidavit and certified copy 

of his inmate trust fund account statement.  On June 6, 2017, Plaintiff filed an unsworn declaration 

Case 2:17-cv-00553-AJS-CRE   Document 53   Filed 12/29/17   Page 1 of 8



2 

 

alleging imminent danger of a MRSA infection caused by Defendants urinating in his food.  (ECF 

Nos. 5-8). 

 Plaintiff refiled his IFP Motion on July 13, 2017, which the Court granted on July 14, 2017.  

(ECF Nos. 16, 17).  On that same date, the Complaint was docketed.  (ECF No. 19).  The Complaint 

alleges that on December 27, 2016, Defendant urinated in his food and placed him “in imminent 

danger and serious risk of injury with diseases...”.  (ECF No. 19, p. 4).  He also alleges that a 

failure to protect from food contamination and “possible future health problems.”  Id.  

B.  Standard of Review and Relevant Legal Authority  

The Court takes judicial notice of the fact that Plaintiff has “three strikes” within the 

meaning of 28 U.S.C. § 1915(g), which provides in relevant part that: 

In no event shall a prisoner bring a civil action or appeal a judgment in a civil action 

or proceeding under this section if the prisoner has, on 3 or more occasions, while 

incarcerated or detained in any facility, brought an action or appeal in a court of the 

United States that was dismissed on the grounds that it is frivolous, malicious, or 

fails to state a claim upon which relief may be granted, unless the prisoner is under 

imminent danger of serious physical injury. 

 

See also Abdul-Akbar v. McKelvie, 239 F.3d 307, 310 (3d Cir. 2001) (28 U.S.C. § 1915(g) is 

“popularly known as the ‘three strikes’ rule”).  Under the three strikes rule, a prisoner who, on 

three or more prior occasions while incarcerated, has filed an action in a federal court that was 

dismissed as frivolous, malicious, or for failure to state a claim upon which relief may be granted, 

must be denied IFP status unless he is imminent danger of serious physical injury.  28 U.S.C. § 

1915(g).  Plaintiff is a “prisoner” within the meaning of 28 U.S.C. § 1915(g) and court records 

indicate that Plaintiff has had at least three prior actions dismissed that count as strikes.  The 

following civil actions filed by Plaintiff have been dismissed as frivolous, malicious and/or for 

failure to state a claim upon which relief may be granted:  Rieco v. Scire et al, CA No. 13-1360 
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(W.D. Pa.); Rico v. Keffer, CA No. 15-543 (W.D. Pa.); and Rieco v. Baucher, et al, CA No. 15-

1510 (W.D. Pa.). 1 It is undisputed that Plaintiff has three strikes is undisputed. 

        A plaintiff’s IFP status may be revoked at any time that the improperly obtained status is 

determined, either on motion or by the Court, sua sponte. See Bailey v. Overmyer, 2017 WL 

1364104 (W.D. Pa.); Love v. NJ Dept. of Correction, 2011 WL 345964 (D.N.J.); Bronson v. 

Overton et al, 2010 WL 2512345 (W.D. Pa.).   

Although Plaintiff has had at least three previous “strikes,” he may be entitled to proceed 

in forma pauperis under the “imminent danger” exception to the three strikes rule.  To satisfy the 

imminent danger element, Plaintiff must allege facts showing that he was in imminent danger at 

the time the complaint was filed; allegations that the prisoner has faced imminent danger in the 

past or may face imminent danger in the future, are insufficient to trigger the exception to section 

1915(g).   Abdul-Akbar v. McKelvie, supra.  The Court of Appeals for the Third Circuit has 

instructed that: 

“[i]mminent” dangers are those dangers which are about to occur at any moment or 

are impending.  By using the term “imminent,” Congress indicated that it wanted 

to include a safety valve for the “three strikes” rule to prevent impending harms, 

not those harms that had already occurred.  The imminent danger exception allows 

the district court to permit an otherwise barred prisoner to file a complaint I.F.P. if 

the prisoner could be subject to serious physical injury and does not then have the 

requisite filing fee. 

 

Id. at 315 (internal citation omitted).  Imminent danger requires a showing of serious physical 

injury at the time the complaint is filed.  Id. at 312.  The imminent danger exception is available 

                                                 
1 The Court also notes these additional civil cases filed by Plaintiff in this district:  Rieco v. Coleman et al, CA No. 

14-351 (W.D. Pa.) (dismissed for failure to exhaust administrative remedies); Rieco v. Capozza et al, CA No. 14-1145 

(W.D. Pa.) (dismissed for lack of filing fee or IFP forms); Rieco v. Aurandt et al, CA No. 15-657 (jury verdict in favor 

of defendants). 
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only for genuine emergencies where time is pressing and a threat is real and proximate.  Long v. 

Lanigan et al, 2010 WL 703181, *2 (D.N.J.).   

 “A court need not accept all allegations of injury made pursuant to § 1915(g).  To the 

contrary, a court may discredit “factual claims of imminent danger that are clearly baseless, i.e., 

allegations that are fantastic or delusional and rise to the level of the irrational or wholly incredible. 

. .we are not required to accept without question the truth of the plaintiff’s allegations.”  Brown v. 

City of Philadelphia, 331 Fed. App’x. 898, *2 (3d Cir. 2009, cert. denied, 558 U.S. 999 (2009) 

(citing Denton v. Hernandez, 504 U.S. 25,33 (1992)).   

The Court of Appeals for the Third Circuit has also instructed “courts have the discretion 

to deny leave to proceed IFP when a prisoner’s claims of imminent danger are conclusory or 

ridiculous. . .and vague and utterly conclusory assertions that medical treatment has been withheld, 

particularly when a prisoner has been seen repeatedly by a physician, do not amount to a showing 

of imminent danger.”  Ball v. Famiglio, 726 F.3d 448, 467-468 (3d Cir. 2013), abrogated by Parker 

v. Montgomery County Correctional Facility, 870 F.3d 144 (3d Cir. 2017) (applying Coleman v. 

Tollefson, ___U.S.___, 135 S.Ct. 1759, 191 L.Ed.2d 803 (1915), for purposes of the three strike 

rule, strike takes effect a time of dismissal even if dismissal is the subject of an appeal).   

When defendants take issue and contradict the prisoner’s allegation of imminent danger, a 

district court need no longer credit those allegations and by necessity must engage in further fact-

finding and “pierce the veil of the complaint’s factual allegations.”  Ball at 469.  The “court must 

act to resolve the conflict.  A contrary conclusion would mean that a three-strikes plaintiff could 

proceed IFP whenever his allegations of imminent danger were facially plausible.”  Id. at 470.  The 

plaintiff must provide evidence to support the allegations in support of imminent danger “because 
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a prisoner claiming that she is in imminent danger of serious physical harm must make specific 

and credible allegations to that effect.”  Id.  

C.  Discussion 

Defendants assert that Plaintiff has failed to put forth specific and credible allegations to 

show that danger was imminent at the time the complaint was filed in April 2017, arguing that 

Plaintiff has offered vague, conclusory, fantastic and delusional claims which are insufficient to 

establish imminent danger.  See Brown v. Gilligan, 2017 WL 4310210, *2 (M.D. Pa.).  The court 

agrees. 

In support of his claim of imminent danger, Plaintiff filed numerous unsworn declarations 

stating that due to exposure to urine and/or toxins in his food, that he contracted MRSA and that 

he was then denied adequate medical treatment.   He claims that his food was contaminated by 

urine in late December 2016, four months prior to filing his Complaint.  (ECF No. 41, pp. 1-3).  

He also claims that, post complaint, he did not receive adequate medical care and his condition 

became worse; however, it finally healed in June 2017.  (ECF Nos. 41 and 42).  He concedes that 

there is no claim for inadequate care in this case.  (ECF No. 42, p.5).  Other than his own sworn 

and unsworn “Declarations,” Plaintiff offers copies of grievances and sick call slips to substantiate 

his claim of imminent danger, relying on his own statements in those exhibits. (ECF Nos. 42, 44, 

50-52).  

Defendants offer numerous affidavits and medical records in support of their Motion to 

Revoke IFP Status which they summarized as follows: 

CHCA Nicholson confirms that Inmate Rieco has not been diagnosed with 

MRSA, particularly not in 2017 as he claims; nor did he present with 

symptoms/signs of MRSA.  Rather, Rieco’s chart reflects a long history of 

treatment for venous stasis (going back at least several years), including 

prophylactic antibiotic treatment from time to time. (Exh. A, ¶3 and 4; see also 

Exh E, p. 3) 
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Plaintiff’s extensive medical chart reveals his circulation and venous stasis 

problems – with repeated ulcerations on his legs and ankles – going back to at least 

2015. (Exh. A, ¶3, 4 and Exh. B and C) Plaintiff attributes his leg ulcers to a host 

of causes and problems in his cells – radiation, electrocution, gas, and even 

ringworm – and then added a new theory (MRSA) in March 2017.  (See Exh. A, 

¶4 – and Exh. B Progress note entries for 11/4/15, 7/20 and 8/30/16, and 1/24/17, 

3/9/17, 4/13/17 and 5/8/17) However, the medical records show that plaintiff’s 

condition is unquestionably venous stasis and poor circulation in his lower 

extremities. (Exh. A, ¶3, 4) Plaintiff was sent to a wound clinic in August and 

September of 2016 and prescribed ointment, bandages, TED hose. (Exh. A, ¶4) 

Plaintiff had no medical issues as of 12/5/16 and raised no complaints until 

1/24/17 (a month after the alleged food contamination).  (Exh. A, ¶4, n. 1) At that 

point, the Doctor noted edema but no active ulcer. (Exh. A, ¶4 and Exh. B) The 

Doctor also ordered lab work, which plaintiff refused to have done.  Id.  Defendants 

submit that plaintiff’s claim of “imminent danger” cannot be taken seriously under 

these circumstances, where he rejects medical providers’ efforts to assist and 

diagnose him. 

Over the next month or so, plaintiff continued to be followed by medical 

staff for his leg complaints, and eventually was placed in a POC cell in medical on 

3/9/17 and 3/10/17 because of concern with his leg wounds and possible self- harm. 

The Doctor noted that he continued to wrap his legs tightly and wash too frequently, 

causing skin breakdown.  (Exh. A, ¶4, Exh. B – 3/9/10 at p. 30).  The CHCA 

reiterated these concerns in his response to plaintiff’s grievance on 3/20/17. (Exh. 

D, p. 3) Dr. Smyth did not believe plaintiff had MRSA. (Exh. A, ¶4, Exh. B – 3/9/10 

at p. 30; see also Exh. C, p. 5) Moreover, after one day in medical (by 3/10/17), 

plaintiff was doing well and was anxious to return to the RHU. (Exh. A, ¶4 and 

Exh. B, p. 31) 

There were no other issues over the next month (when plaintiff was 

preparing and filing this lawsuit) other than a 4/3/17 complaint of “itchy” legs. 

(Exh. A, ¶4) W e e k s  after filing this complaint, plaintiff was seen again for 

swelling and ongoing stasis (on 5/8/10), and the Doctor ordered a broad- spectrum 

antibiotic (because the wounds did not appear as MRSA), as well as a medication 

for possible scabies. (Exh. A, ¶4, 5, 6; Exh. E, p. 3) 

That is the extent of plaintiff’s medical treatment – he has not complained 

or sought medical treatment since 5/10/17. (Exh. A, ¶5) 

 

(ECF No. 47, pp. 3-4). 

 Applying the legal principles discussed above, the Court finds that it is undisputed that 

Plaintiff has presently incurred three or more strikes and that Plaintiff therefore is presumptive 

subject to revocation of his in forma pauperis privileges pursuant to § 1915(g).  Plaintiff now bears 
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the ultimate burden of persuading the Court that § 1915(g) does not preclude IFP status due to 

imminent danger at the time he filed the complaint. 

A review of the complaint reveals that Plaintiff alleges that on December 27, 2016, he was 

served potatoes that contained urine and that he body began to itch and he developed a rash.  The 

court notes that this occurred approximately four months before the complaint was filed.  He 

complains that he has received inadequate medical care and that the defendants failed to protect 

him from possible future medical problems.  This allegation does not rise to the level of imminent 

danger.  Further, Plaintiff filed numerous “exhibits” and “declarations” in response to Defendants’ 

motion; however, these submissions fail to indicate or support any imminent danger of physical 

injury caused by Defendants’ alleged misconduct.  In addition, review of Defendants’ submitted 

copies of Plaintiff’s medical records offer no support for Plaintiff’s claim that he was suffering 

from MRSA, and in fact refute this claim.  The records reflect that Plaintiff was seen in medical 

clinic numerous times, pre-dating and post-dating the complaint, for skin abrasions and ulcers 

related to venous stasis for which he received medical treatment on numerous.   

Nothing in these records even remotely suggests that Plaintiff was in imminent danger of 

serious physical injury at the time the complaint was filed; thus, the court finds that Plaintiff has 

not made specific credible allegations of imminent danger.   

 

III. CONCLUSION 

For the reasons stated above, it is respectfully recommended that Defendants’ Motion to 

Revoke Plaintiff’s IFP Status (ECF No. 31) be GRANTED.  It is further recommended that this 

action be DISMISSED, without prejudice to Plaintiff’s right to reopen by paying the full $350.00 

statutory fee, plus and administrative filing fee in the amount of $50.00, for a total of $400.00.   
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 In accordance with the Magistrate Judges Act, 28 U.S.C. § 636(b)(1)(B) and (C), and Rule 

72(D)(2) of the Local Rules for Magistrates Judges, the parties are permitted to file Objections to 

this Report and Recommendation. Plaintiff, because he is a non-electronically registered party, 

may file objections to this Report and Recommendation by January 16, 2018, and Defendants, 

because they are electronically registered parties, may file objections by January 12, 2018. 

Failure to file Objections will waive the right to appeal. Brightwell v. Lehman, 637 F.3d 187, 193 

n.7 (3d Cir. 2011).  

 

s/Cynthia Reed Eddy    
Cynthia Reed Eddy  

United States Magistrate Judge  

 

         

     

 

 

cc: DWAYNE L. RIECO  

 HU-2494  

 SCI Greene  

 175 Progress Drive  

 Waynesburg, PA 15370 

 

 All counsel of record via ECF electronic notification 
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