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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 
 

 

CHRISTOPHER LEE HARRIS,  
 
                          Petitioner, 
 

v. 
 

ROBERT GILMORE, Superintendent, 
SCI-Greene, THE DISTRICT 
ATTORNEY OF THE COUNTY OF 
ALLEGHENY and THE ATTORNEY 
GENERAL OF THE STATE OF 
PENNSYLVANIA, 
  
                          Respondents. 
 

) 
)           Civil Action No. 17 – 610   
)            
)   
) District Judge Arthur J. Schwab 
)          Magistrate Judge Lisa Pupo Lenihan 
)            
)  
) 
) 
) 
) 
) 
) 
 
 
 

REPORT AND RECOMMENDATION 

I. RECOMMENDATION 

For the reasons that follow, it is respectfully recommended that the Petition for Writ of 

Habeas Corpus filed by Petitioner Christopher Lee Harris (ECF No. 5) be denied and that a 

Certificate of Appealability also be denied. 

II. REPORT 

A. Relevant Procedural History  

Pending before the Court is a Petition for Writ of Habeas Corpus filed by Petitioner 

Christopher Lee Harris (“Petitioner”) on June 27, 2017, challenging his judgment of sentence 
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following a conviction in Allegheny County of third degree murder on February 1, 2012.1  (ECF 

No. 5.)  He was sentenced to ten to twenty years of incarceration on April 30, 2012, and his post-

sentence motions were denied on August 13, 2012.  (Resp’t Ex. 2, ECF No. 16-1, pp.18-19; 

Resp’t Ex. 3, ECF No. 16-1, pp.20-21.) 

Petitioner appealed to the Superior Court of Pennsylvania, which was docketed at 1395 

WDA 2012, (Resp’t Ex. 4, ECF No. 16-1, pp.22-26), and the Superior Court issued its 

Memorandum affirming Petitioner’s judgment of sentence on July 20, 2013, (Resp’t Ex. 8, ECF 

No. 16-1, pp.126-133).  Petitioner subsequently filed a Petition for Allowance of Appeal with the 

Supreme Court of Pennsylvania on August 27, 2013 (Resp’t Ex 9, ECF No. 16-1, pp.134-179), 

docketed at 412 WAL 2013 (Resp’t Ex. 10, ECF No. 16-1, pp.180-183). The Supreme Court 

denied review on December 4, 2013 (Resp’t Ex. 12, ECF No. 16-1, pp.186-187). 

Petitioner, acting pro se, filed a petition under Pennsylvania’s Post-Conviction Relief Act 

(“PCRA”) on May 6, 2014.  (Resp’t Ex. 13, ECF No. 16-1, pp.188-198.)  He was appointed 

counsel to represent him in those proceedings, and, after reviewing Petitioner’s case, the attorney 

found no meritorious issues to raise and moved to withdraw her representation on August 5, 

2014.  (Resp’t Ex. 14, ECF No. 16-1, pp.199-203.)  The PCRA court filed its notice of intent to 

dismiss the PCRA petition on August 6, 2014, (Resp’t Ex. 15, ECF No. 16-1, pp.204-213), to 

which Petitioner filed objections on August 18, 2014, (Resp’t Ex. 16, ECF No. 16-1, pp.214-

219).  However, the PCRA petition was ultimately dismissed without a hearing on September 17, 

2014.  (Resp’t Ex. 17, ECF No. 16-1, pp.220-223.)   

                                                           
1 Petitioner’s criminal case is found at docket number CP-02-CR-0008631-2011.  (Resp’t Ex. 1, 
ECF No. 16-1, pp.3-17.)  Criminal docket sheets are a matter of public record and can be found 
online at https://ujsportal.pacourts.us/. 
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Petitioner appealed the denial of PCRA relief to the Pennsylvania Superior Court,  

docketed at 1586 WDA 2014.  (Resp’t Ex. 18, ECF No. 16-2, pp.3-7.)  After briefs were filed by 

both parties, (Resp’t Exs. 20 & 21, ECF No. 16-2, pp.17-74), the Superior Court remanded the 

case to the PCRA court for a post-conviction evidentiary hearing concerning trial counsel’s 

strategy at sentencing, (Resp’t Ex. 22, ECF No. 16-2, pp.75-88). 

Petitioner was appointed counsel to represent him for the remand of his post-conviction 

hearing.  On August 31, 2015, that attorney filed an amended PCRA petition on Petitioner’s 

behalf that raised one issue:  Was trial counsel ineffective for failing to argue the mitigated 

sentence, or at the very least, a minimum sentence?  (Resp’t Ex. 23, ECF No. 16-2, pp.89-92.)  

The post-conviction evidentiary hearing took place on October 14, 2015, and, after hearing 

testimony and considering the record, the PCRA court dismissed the amended PCRA petition by 

Order filed on January 21, 2016.  (Resp’t Ex. 24, ECF No. 16-2, pp.93-96.) 

Petitioner again appeal the denial of PCRA relief to the Pennsylvania Superior Court, 

docketed at 211 WDA 2016.  (Resp’t Ex. 25, ECF No. 16-2, pp.97-101.)  After the appellate 

briefs were filed, (Resp’t Exs. 27 & 28, ECF No. 16-2, pp.114-167), the Superior Court affirmed 

the denial of PCRA relief in a Memorandum issued on December 15, 2016, (Resp’t Ex. 29, ECF 

No. 16-2, pp.168-186).  Petitioner, acting pro se, sought a Petition for Allowance of Appeal with 

the Pennsylvania Supreme Court (Resp’t Ex. 30, ECF No. 16-2, pp.187-228) that was docketed 

at 12 WAL 2017 (Resp’t Ex. 31, ECF No. 16-2, pp.229-232) and which the court denied on May 

3, 2017 (Resp’t Ex. 33, ECF No. 16-2, pp.235-237). 
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Petitioner initiated the instant proceedings with the filing of a Motion for Leave to 

Proceed in forma pauperis on May 9, 2017.2  (ECF No. 1.)  His Petition for Writ of Habeas 

Corpus was docketed on June 27, 2017, and Respondents filed their Answer to the Petition on 

September 19, 2017.  (ECF No. 16.)  Petitioner then filed a Reply to the Response on September 

26, 2017.  (ECF No. 17.)  The Petition is ripe for review.  

In his Petition, Petitioner raises one claim for review; that he was denied the right to 

effective assistance of counsel under the Sixth Amendment to the United States Constitution 

when his trial counsel “failed to argue for the mitigated sentence, or at the very least a minimum 

sentence.”  (ECF No. 5, p.5.)  Respondents concede that this claim was exhausted in the 

Pennsylvania state courts and should therefore be reviewed on its merits in accordance with the 

highly deferential standard of review.  (ECF No. 16, p.21.) 

B. Facts of the Crime 

The Superior Court of Pennsylvania laid out the following underlying facts of the case 

when it affirmed Petitioner’s judgment of sentence on July 30, 2013. 

[Petitioner] lived with the victim, Alison Studvant, on [  ] in Wilkinsburg.  
On July 1, 2011, [Petitioner], his girlfriend, the victim, and the victim’s boyfriend, 
were drinking.  After the victim’s boyfriend departed, the victim solicited 
[Petitioner] and his girlfriend for a group sexual encounter, and allegedly 
attempted to kiss [Petitioner’s] girlfriend.  [Petitioner], angered by the victim’s 
interaction with his girlfriend, and the sexual solicitation, began arguing with the 
victim.  The victim then left the room, went into the kitchen, returned with two 
knives, and began swinging the knives around.  [Petitioner] then approached the 
victim and attempted to disarm her.  In the process of attempting to disarm the 
victim, [Petitioner] was cut on the arm, cheek and under his eye.  [Petitioner] and 
the victim continued arguing, and when the victim left the room and went 
upstairs, [Petitioner] leaned out of the front door and fired four shots into the air.  

                                                           
2 This is the filing date according to the prisoner mailbox rule.  See Houston v. Lack, 108 S. Ct. 
2379 (1988) (deeming a pro se prisoner’s notice of appeal filed “at the time petitioner delivered 
it to the prison authorities for forwarding to the court”).  See also Burns v. Morton, 134 F.3d 109, 
112-13 (3d Cir. 1998).   
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The victim returned downstairs minutes later, and more arguing ensued.  The 
victim continued swinging knives and struck [Petitioner] in the wrist and face.  
[Petitioner] then took several steps backwards, and, although aware of his 
opportunity to leave the premises, raised his gun to the victim’s upper torso and 
fired twice, striking her in the left breast.  The victim slumped against the wall, 
and when she attempted to regain her footing, [Petitioner] shot her in the ankle.  
The victim subsequently died from her injuries. 

 
[Petitioner] was arrested and charged with one count of criminal homicide.  

[Petitioner] filed a pre-trial motion to suppress his statements to the police, which 
the trial court subsequently denied.  On February 1, 2012, at the conclusion of a 
jury trial, [Petitioner] was found guilty of third-degree murder. 

 
Commonwealth v. Harris, 1395 WDA 2012, at 1-2 (Pa. Super. Ct. July 30, 2013) (“Harris I”) 

(unpublished memorandum) (citations to the record and footnote omitted), appeal denied, 81 

A.3d 75 (Pa. 2013); (Resp’t Ex. 8, ECF No. 16-1, pp.127-128). 

C. Standard of Review 

Pursuant to the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), a 

federal habeas court may overturn a state court’s resolution of the merits of a constitutional issue 

only if the state court decision was “contrary to, or involved an unreasonable application of, 

clearly established Federal law, as determined by the Supreme Court of the United States.”  28 

U.S.C. § 2254(d)(1).  The Supreme Court of the United States, in Williams v. Taylor, 529 U.S. 

362 (2000), discussed the analysis required by § 2254(d)(1): 

[Under the “contrary to” clause], a federal habeas court may grant the writ if the 
state court arrives at a conclusion opposite to that reached by this Court on a 
question of law or if the state court decides a case differently than this Court has 
on a set of materially indistinguishable facts.  Under the “unreasonable 
application” clause, a federal habeas court may grant the writ if the state court 
identifies the correct governing legal principle from this Court’s decisions but 
unreasonably applies that principle to the facts of the prisoner’s case. 
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Id. at 1498.  The Third Circuit Court of Appeals, consistent with the Williams v. Taylor 

interpretation, set forth in Matteo v. Superintendent, SCI-Albion, 171 F.3d 877 (3d Cir. 1999), 

cert. denied 528 U.S. 824 (1999), a two-tier approach to reviewing § 2254(d)(1) issues: 

First, the federal habeas court must determine whether the state court decision 
was “contrary to” Supreme Court precedent that governs the petitioner’s claim.  
Relief is appropriate only if the petitioner shows that “Supreme Court precedent 
requires an outcome contrary to that reached by the relevant state court.”  O’Brien 
[v. Dubois], 145 F.3d [16], 24-25 [1st Cir. 1998)].  In the absence of such a 
showing, the federal habeas court must ask whether the state court decision 
represents an “unreasonable application” of Supreme Court precedent; that is, 
whether the state court decision, evaluated objectively and on the merits, resulted 
in an outcome that cannot reasonably be justified.  If so, then the petition should 
be granted. 
 

Id. at 891.  The phrase “clearly established Federal law,” as the term is used in Section 

2254(d)(1) is restricted “to the holdings, as opposed to the dicta of [the United States Supreme 

Court] decisions as of the time of the relevant state-court decision.”  Williams, 529 U.S. at 365.  

Under the “unreasonable application” clause, 

a federal habeas court may not grant relief simply because that court concludes in 
its independent judgment that the relevant state-court decision applied clearly 
established federal law erroneously or incorrectly.  Rather, that application must 
also be unreasonable. 
 

Id.  If a petitioner is able to satisfy the requirements of § 2254(d)(1), then the state court decision 

is not entitled to deference under AEDPA and the federal habeas court proceeds to a de novo 

evaluation of the constitutional claim on the merits.  See Tucker v. Superintendent Graterford 

SCI, 677 F. App’x 768, 776 (3d Cir. 2017) (citing Panetti v. Quarterman, 551 U.S. 930, 953 

(2007) (“When . . . the requirement set forth in § 2254(d)(1) is satisfied[,] [a] federal court must 

then resolve the claim without the deference AEDPA otherwise requires.”).  Indeed, the Third 

Circuit recently explained that, 
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[w]hile a determination that a state court’s analysis is contrary to or an 
unreasonable application of clearly established federal law is necessary to grant 
habeas relief, it is not alone sufficient.  That is because, despite applying an 
improper analysis, the state court still may have reached the correct result, and a 
federal court can only grant the Great Writ if it is “firmly convinced that a federal 
constitutional right has been violated,” Williams, 529 U.S. at 389, 120 S.Ct. 1495.  
See also Horn v. Banks, 536 U.S. 266, 272, 122 S.Ct. 2147, 153 L.Ed.2d 301 
(2002) (“[w]hile it is of course a necessary prerequisite to federal habeas relief 
that a prisoner satisfy the AEDPA standard of review . . . none of our post-
AEDPA cases have suggested that a writ of habeas corpus should automatically 
issue if a prisoner satisfies the AEDPA standard”).  Thus, when a federal court 
reviewing a habeas petition concludes that the state court analyzed the petitioner’s 
claim in a manner that contravenes clearly established federal law, it then must 
proceed to review the merits of the claim de novo to evaluate if a constitutional 
violation occurred.  See Lafler v. Cooper, 566 U.S. 156, 174, 132 S.Ct. 1376, 182 
L.Ed.2d 398 (2012). 

 
Vickers v. Superintendent Graterford SCI, 858 F.3d 841, 848-89 (3d Cir. 2017) (internal footnote 

omitted). 

 The AEDPA further provides for relief if an adjudication “resulted in a decision that was 

based on an unreasonable determination of the facts in light of the evidence presented in the 

State court proceeding.”  28 U.S.C. § 2254(d)(2).  Under § 2254(d)(2), a state court decision is 

based on an “unreasonable determination of the facts” if the state court’s factual findings are 

“objectively unreasonable in light of the evidence presented in the state-court proceeding,” 

which requires review of whether there was sufficient evidence to support the state court’s 

factual findings.  See Miller-El v. Cockrell, 537 U.S. 322, 340 (2003).  Within this overarching 

standard, of course, a petitioner may attack specific factual determinations that were made by the 

state court, and that are subsidiary to the ultimate decision.  Here, § 2254(e)(1) comes into play, 

instructing that the state court’s determination must be afforded a presumption of correctness that 

the petitioner can rebut only by clear and convincing evidence.  Lambert v. Blackwell, 387 F.3d 

210, 235 (3d Cir. 2004). 
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D. Discussion 

As previously noted, Petitioner’s single claim, relating to his trial counsel’s 

ineffectiveness relative to certain aspects of his sentencing, was first raised in his PCRA petition 

and dismissed by the PCRA court without a hearing on September 17, 2014.3  (Resp’t Ex. 17, 

ECF No. 16-1, pp.220-223.)  On appeal, the Superior Court reversed and remanded back to the 

PCRA court for an evidentiary hearing in order to ascertain whether trial counsel had any 

strategic reason for recommending a ten-year sentence when the guidelines started at seven and 

one-half years.  (Resp’t Ex. 22, ECF No. 16-2, pp.75-88.)   

After the case was remanded, Petitioner’s newly appointed counsel filed an amended 

PCRA petition detailing the claim to be addressed at the hearing as follows: “Was trial counsel 

ineffective for failing to argue the mitigated sentence or at the very least, a minimum sentence?” 

(standard range).  (Resp’t Ex. 23, ECF No. 16-2, pp.89-82.)  The hearing was conducted on 

October 14, 2015, wherein Petitioner’s trial counsel testified that she:  
                                                           
3  At Petitioner’s sentencing hearing on April 30, 2012, his trial counsel presented three 
witnesses who spoke on Petitioner’s behalf:  Petitioner’s mother, older brother, and a member of 
Petitioner’s church.  N.T., 4/30/12, at 4-9.  Petitioner’s counsel argued for leniency because 
Petitioner had no prior contact with the criminal justice system and had been lawfully carrying a 
registered firearm at the time of the shooting.  Id. at 9-10.  Petitioner’s trial counsel concluded 
her sentencing argument with the following:  “For these reasons, Your Honor, his guidelines start 
at 90 months.  I would suggest a sentence starting at 120 months.”  Id. at 10:18-20.  Petitioner 
thereafter exercised his right of allocution, saying only “I’m sorry.”  Id. at 10:22. 
 
 In response, the Commonwealth presented three witnesses:  the victim’s mother, 
daughter, and sister.  N.T., 4/30/12, at 11-15.  The Commonwealth did not make argument or 
recommend a sentence to the trial court. 
 
 When sentencing Petitioner, the judge stated that he took into consideration Petitioner’s 
Behavior Clinic Evaluation and Pre-Sentence Investigation Report.  N.T., 4/30/12, at 15.  The 
judge also noted that he incorporated the testimony from the jury trial into the sentencing 
hearing, and acknowledged that the standard sentence range was 90 to 250 months’ minimum 
incarceration.  Id. at 16.  Petitioner received a sentence of 120 to 240 months’ incarceration, or 
ten to twenty years.  Id. 
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did not ask for a mitigated (78-month minimum) sentence, because it “wasn’t 
indicated under the facts of the case and she explained that she feared that if she 
had asked for an unreasonably low sentence, the Commonwealth would have 
argued for a higher sentence, or the judge might have punished her client with a 
higher sentence.  She believed that a ten to twenty year sentence was low for what 
Petitioner could expect for his conviction, “specifically in Allegheny County 
where twenty to forty is almost standard.”  She felt that “leaving it to the judge’s 
discretion would have absolutely ended at a twenty to forty [year] sentence, 
whereas asking for a specific sentence, there was a chance he would not be 
sentenced at the top end of the standard range, if you will.” 

 
(Resp’t Ex. 29, ECF No. 16-2, pp.175-76) (internal citations to evidentiary hearing transcript 

omitted).  After the hearing, the PCRA court issued an Opinion wherein it found that Petitioner 

had failed to present an issue of arguable merit as to the second prong of Pennsylvania’s 

ineffectiveness test,4 the reasonable basis inquiry, because trial counsel “abundantly explained 

her trial strategy and why she asked for a sentence above the mitigated range and lower end of 

the standard range.”  (Resp’t Ex. 26, ECF No. 16-2, p.111.)   

 On appeal, the Superior Court reviewed the testimony from the evidentiary hearing and 

the law with regard to sentencing.  It noted that to succeed on his claim of ineffective assistance, 

Petitioner was required to prove that an alternative course of action available to his trial attorney 

– here, requesting 90-month sentence – offered a potential for success substantially greater than 

requesting the 120-month sentence.  (Resp’t Ex. 26, ECF No. 16-2, p.183.)  The Superior Court 

found as follows: 

As evidenced by her statements at the hearing, counsel’s choice to request a 
sentence of 120 months was not born of sloth or ignorance, Loner, 836 A.2d at 
132-33, but of intention, experience, and strategy.  We note that [Petitioner’s] 
sentence falls not even at the midpoint of the standard range, but twenty percent 
from the low end.  [FN7] Trial counsel’s strategy was successful, and her 

                                                           
4 Commonwealth v. Pierce, 527 A.2d 973 (Pa. 1987) (A petitioner claiming ineffective assistance 
of counsel must establish (1) the underlying claim has arguable merit; (2) no reasonable basis 
existed for counsel’s actions or failure to act; and (3) prejudice suffered as a result of counsel’s 
error.) 
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reasoning was sound.  [FN8] We hold that the PCRA court did not err in finding 
that [Petitioner] failed to prove the second prong of the ineffectiveness test.  
[FN9] 
 

[FN7] The standard range is 90 to 240 months; the midpoint would be a 
sentence of a minimum of 165 months; [Petitioner] received a minimum 
sentence of 120 months. 
 
[FN8] We are not persuaded that [Petitioner’s] trial counsel was obligated 
to ask for a mitigated sentence, and find this claim to be without legal 
merit.  [Petitioner’s] main contention for why he deserved a sentence in 
the mitigated range is based on his lack of a criminal history; however, a 
judge may not deviate below the sentencing guideline ranges based solely 
on a defendant’s clean criminal record, because credit for a clean record is 
already given under the guidelines in the defendant’s prior record score.  
Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). 
 
[FN9] Because we affirm on this basis, we need not examine whether 
[Petitioner] suffered any prejudice because of counsel’s actions.  See 
Fitzgerald, 979 A.2d at 911 (stating that if a petitioner fails to prove by a 
preponderance of the evidence any of the Pierce prongs, the court need not 
address the remaining prongs). 

 
(Resp’t Ex. 26, ECF No. 16-2, pp.183-184). 

As an initial matter, the “clearly established Federal law,” 28 U.S.C. § 2254(d), in which 

to analyze Petitioner’s claim is set forth by the United States Supreme Court in Strickland v. 

Washington, 466 U.S. 668 (1984).  “‘[C]learly established federal law’ means ‘the governing 

legal principle or principles set forth by the Supreme Court at the time the state court renders its 

decision.”  Dennis v. Sec’y, Pennsylvania Dep’t of Corr., 834 F.3d 263, 280 (2016) (en banc) 

(quoting Lockyer v. Andrade, 358 U.S. 63, 71-72 (2003)).  It “includes only ‘the holdings, as 

opposed to the dicta, of [the Supreme] Court’s decisions.’”  White v. Woodall, 134 S. Ct. 1697, 

1702 (2014) (quoting Howes v. Fields, 132 S. Ct. 1181, 1187 (2012), which quoted Williams v. 

Taylor, 529 U.S. 362, 412 (2000)). 
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Under Strickland, a habeas petitioner must demonstrate that: (1) counsel’s representation 

fell below an objective standard of reasonableness; and (2) there is a reasonable probability that, 

but for counsel’s error, the result would have been different.  466 U.S. at 687.  For the deficient 

performance prong, “[t]he proper measure of attorney performance remains simply 

reasonableness under prevailing professional norms.”  Id. at 688.  To establish prejudice, “[t]he 

defendant must show that there is a reasonable probability that, but for counsel’s unprofessional 

errors, the result of the proceeding would have been different.  A reasonable probability is a 

probability sufficient to undermine confidence in the outcome.”  Id. at 694.     

At the outset, the undersigned notes that the state courts’ decision in this case was not 

“contrary to” Strickland or any other United States Supreme Court precedent because the state 

courts properly identified and applied the reasonableness standard as outlined by the Supreme 

Court in Strickland.5  See (Resp’t Ex. 26, ECF No. 16-2, pp.107-112) (citing Commonwealth v. 

Pierce, 786 A.2d 203, 213 (Pa. 2001)); (Resp’t Ex. 29, ECF No. 16-2, pp.179-180) (citing 

Commonwealth v. Pierce, 527 A.2d 973 (Pa. 1987) and Commonwealth v. Fears, 86 A.3d 795, 

804 (Pa. 2014)).  See also Werts, 228 F.3d at 202-04 (“[A] state court decision that applied the 

Pennsylvania [ineffective assistance of counsel] test did not apply a rule of law that contradicted 

Strickland and thus was not ‘contrary to’ established Supreme Court precedent.”). 

Petitioner argues that this Court should grant him habeas relief because the state courts’ 

decision was “an objectively unreasonable application of Strickland.”  (ECF No. 17, p.8.)  A 

federal court may grant relief under 28 U.S.C. § 2254(d)’s “unreasonable application” clause if a 

                                                           
5 Although Pennsylvania courts typically articulate a three-prong test for gauging ineffective 
assistance claims, and Strickland sets forth its test in two prongs, the legal evaluation is the same, 
and the differences merely reflect a stylistic choice on the part of state courts.  See Werts v. 
Vaughn, 228 F.3d 178, 202-03 (2000). 
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state court has unreasonably applied the governing legal principle to the facts of the case.  

Williams v. Taylor, 529 U.S. 362, 413 (2000).  The state court’s decision must be “more than 

incorrect or erroneous” – it “must be objectively unreasonable.”  Lockyer v. Andrade, 538 U.S. 

63, 75 (2003).  A decision is not objectively unreasonable if “fairminded jurists could disagree” 

as to its correctness.  Harrington v. Richter, 562 U.S. 86, 101 (2011) (quoting Yarborough v. 

Alvarado, 541 U.S. 652, 664 (2004)).  Furthermore, 

[e]stablishing that a state court’s application of Strickland was unreasonable under 
§ 2254(d) is all the more difficult.  The standards created by Strickland and § 
2254(d) are both “highly deferential,” [Strickland, 466 U.S.] at 689, 104 S.Ct. 
2052, 80 L.Ed.2d 674; Lindh v. Murphy, 521 U.S. 320, 333, n. 7, 117 S.Ct. 2059, 
138 L.Ed.2d 481 (1997), and when the two apply in tandem, review is “doubly” 
so, [Knowles v. Mirzayance, 556 U.S. 111, 129 S.Ct. 1411, 1420, 173 L.Ed.2d 
251 (2009)].  The Strickland standard is a general one, so the range of reasonable 
applications is substantial.  556 U.S., at ––––, 129 S.Ct. at 1420.  Federal habeas 
courts must guard against the danger of equating unreasonableness 
under Strickland with unreasonableness under § 2254(d).  When § 2254(d) 
applies, the question is not whether counsel’s actions were reasonable.  The 
question is whether there is any reasonable argument that counsel 
satisfied Strickland’s deferential standard. 

 
Harrington, 562 U.S. at 88-89.  As such, this Court’s review of the state courts’ application of 

Strickland’s reasonableness element to Petitioner’s claim is “doubly deferential,” requiring a 

“highly deferential look at counsel’s performance through the deferential lens of § 2254(d).”  

Cullen v. Pinholster, 563 U.S. 170, 190 (2011) (internal citation and quotation marks omitted).  

Given this doubly deferential review, this Court cannot say that the state courts unreasonably 

applied Strickland here. 

 Petitioner argues that his attorney’s performance was deficient because she “intentionally 

avoided arguing for something that . . . she personally believe[d] [he did] not deserve.”  (ECF 

No. 17, p.9) (emphasis in original).  He cites to trial counsel’s testimony at the evidentiary 

hearing where she stated that she felt that it wasn’t her obligation to ask for something that was 
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not reasonable or that an individual did not deserve.  Id.  Petitioner states that there was no 

evidence in the record “to believe that, if requested by counsel, the sentencing court would have 

refused to impose a mitigated, or bottom of the standard range sentence . . . .”  Id., p.10.  And, he 

believes that if such an argument would have been made, it “would have been supported by 

various witnesses and mitigating evidence presented at sentencing . . . .”  Id., pp.10-11.  Thus, he 

disagrees with the state courts’ finding that counsel had a strategic reason for failing to argue for 

a mitigated, or bottom of the standard range sentence, and he argues that her only reason for not 

doing so was because she believed that he did not deserve it.  Id., p.11.   

 Despite Petitioner’s arguments to the contrary, the state courts did not unreasonably 

apply Strickland.  The Superior Court specifically found that, based on her testimony at the 

PCRA hearing, Petitioner’s trial counsel had a strategy when requesting a 120-month sentence, 

and it was a sound and successful strategy as she was trying to protect Petitioner from receiving 

a 20-40 year sentence.  “[S]trategic choices made after thorough investigation of law and facts 

relevant to plausible options are virtually unchallengeable[.]”  Strickland, 466 U.S. at 690.  

Furthermore, if counsel’s advice was reasonable, “whether or not some other strategy would 

have ultimately proved more successful” does not amount to deficient performance.  Lewis v. 

Mazurkiewicz, 915 F.2d 106, 115 (3d Cir. 1990).  In order to overcome AEDPA’s standard of 

review, Petitioner must show that the state courts’ decision “cannot reasonably be justified under 

existing Supreme Court precedent[,]” and “[i]n making this determination, mere disagreement 

with the state court’s conclusions is not enough to warrant habeas relief.”  Matteo v. 

Superintendent, SCI Albion, 171 F.3d 877, 890 (3d Cir. 1999).  Petitioner falls far short of 

meeting his burden. 
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 The undersigned notes that part of Petitioner’s reply brief is dedicated to review of 

Strickland’s prejudice prong as it applies to him.  However, the state courts did not make a 

finding regarding prejudice because they found that Petitioner had not satisfied the 

reasonableness prong.  See (Resp’t Ex. 26, ECF No. 16-2, p.112) (disposing of Petitioner’s claim 

based upon his failure to prove the reasonableness prong of the ineffective assistance of counsel 

test); (Resp’t Ex. 29, ECF No. 16-2, p.183) (same).  In Strickland, the United States Supreme 

Court stated that there is no reason for a court to address both components of the ineffective 

assistance inquiry “if the defendant makes an insufficient showing on one.”  466 U.S. at 697.  

Because Petitioner has failed to meet his burden under the AEDPA with respect to the 

reasonableness of counsel’s performance prong of the ineffective assistance test, the Court need 

not address the prejudice prong. 

 Finally, Petitioner argues that the state courts’ decision was “an objectively unreasonable 

determination of the facts.”  (ECF No. 17, p.8.)  A state court decision is based on an 

“unreasonable determination of the facts” if the state court’s factual findings are “objectively 

unreasonable in light of the evidence presented in the state-court proceeding,” which requires 

review of whether there was sufficient evidence to support the state court’s factual findings.  See 

Miller-El v. Cockrell, 537 U.S. 322, 340 (2003).  As previously noted in the standard of review, 

determinations of factual issues made by state courts are presumed to be correct.  28 U.S.C. § 

2254(e)(1); Miller-El, 537 U.S. at 340.  However, “[d]eference does not by definition preclude 

relief.  A federal court can disagree with a state court’s credibility determination and, when 

guided by AEDPA, conclude the decision was unreasonable or that the factual premise was 

incorrect by clear and convincing evidence.”  Miller-El, 537 U.S. at 340. 
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 Except to the extent that the state courts credited counsel’s testimony at the PCRA 

hearing, no other underlying factual determinations where made when they concluded that 

Petitioner’s counsel did not render ineffective assistance.  Even though he challenges the state 

courts’ decision based on an unreasonable determination of the facts in light of the evidence 

presented, Petitioner has not met his burden under AEDPA by presenting clear and convincing 

evidence that any factual determination made by the state court was incorrect. 

E. Certificate of Appealability 

A court should issue a certificate of appealability where a petitioner makes a “substantial 

showing of the denial of a constitutional right.”  28 U.S.C. § 2253(c)(2).  A petitioner meets this 

burden by showing that “reasonable jurists would find the district court’s assessment of the 

constitutional claims debatable or wrong.”  Slack v. McDaniel, 529 U.S. 473, 484 (2000).  A 

certificate of appealability should be denied in this case because jurists of reason would not 

disagree with the Court’s resolution of Petitioner’s constitutional claim or conclude that it is 

“adequate to deserve encouragement to proceed further.”  Miller-El v. Cockrell, 537 U.S. 322, 

327 (2003) (citing Slack, 529 U.S. at 484). 

III. CONCLUSION 

For the aforementioned reasons, it is respectfully recommended that the Petition for Writ 

of Habeas Corpus filed by Petitioner Christopher Lee Harris (ECF No. 5) be denied and that a 

Certificate of Appealability also be denied. 

In accordance with the applicable provisions of the Magistrate Judges Act, 28 U.S.C. § 

636(b)(1)(B)&(C), and Rule 72.D.2 of the Local Rules of Court, Petitioner shall have fourteen 

(14) days from the date of the service of this report and recommendation to file written 
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objections thereto.  Petitioner’s failure to file timely objections will constitute a waiver of his 

appellate rights. 

 Dated:  June 5, 2018. 

_________________________ 
Lisa Pupo Lenihan 
United States Magistrate Judge 

 
 
 
Cc: Christopher Lee Harris 
 KM-9238 
 SCI Greene 
 175 Progress Drive 
 Waynesburg, PA  15370 
  
 Counsel for Respondents 
 (Via CM/ECF electronic mail) 
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