
1 Prior to submitting this action, Plaintiff filed two civil right actions challenging
the conditions of confinement at the Dallas County Jail.  See Amir-Sharif v. Valdez, et al.,
3:06cv0081-B (N.D. Tex., Dallas Div.) (dismissed on September 1, 2006); Amir-Sharif v. Dallas 
County, et al., 3:06cv0143-K (N.D. Tex., Dallas Div.) (dismissed in part and process issued in
part on October 5, 2006).  In the first action, the Court ordered the Dallas County Sheriff
Department to conduct an investigation into Plaintiff’s allegations and prepare a Martinez Report
in accordance with the procedure set out in Martinez v. Aaron, 570 F.2d 317 (10th Cir. 1978). 
See Martinez Report filed on April 19, 2006, in 3:06cv0081-B, and referred to infra and partially
enclosed as Attachment I.

Most recently, on October 13, 2006, Plaintiff filed yet another action challenging his
recent transfer to punitive segregation.  Amir-Sharif v. Howell, et al., 3:06cv1901-L(findings
recommending dismissal without prejudice for failure to exhaust administrative remedies filed
Oct. 27, 2006).

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

 DALLAS DIVISION

LAKEITH AMIR-SHARIF, #05081644, )
Plaintiff, )

)
v. ) 3:06-CV-0408-M

) ECF
SHERIFF LUPE VALDEZ, et al., )

Defendants. )

FINDINGS, CONCLUSIONS AND RECOMMENDATION
OF THE UNITED STATES MAGISTRATE JUDGE

Pursuant to the provisions of 28 U.S.C. § 636(b), and an order of the court in

implementation thereof, this case has been referred to the United States Magistrate Judge.  The

findings, conclusions and recommendation of the Magistrate Judge are as follows:

FINDINGS AND CONCLUSIONS:

Type of Case:  This is a civil rights complaint brought by a county inmate pursuant to 42

U.S.C. § 1983.1 

Parties:  Plaintiff is presently incarcerated at the Dallas County Jail in Dallas, Texas.
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Defendants are Dallas County Sheriff Lupe Valdez, Officer Jay Abel, Officer Hayden (identified

in original  as Officer Jane Doe), Captain Ledford, Sgt. Sanders (identified in original complaint

as Sgt. Jane Doe), Dr. Steven Bowers, Dallas County, Chief Deputy Edgar L. McMillian, Jr., and

the University of Texas Medical Branch (UTMB).  (Amended Complaint filed October 18,

2006).

The Court did not issue process in this case pending preliminary screening.  On March

10, June 26,  and October 26, 2006, the Magistrate Judge issued an original and two

supplemental questionnaires to Plaintiff who filed his answers on April 19, September 5, and

November 8, 2006, respectively. 

Statement of Case:  On May 8, 2005, while Officer Hayden was serving dinner to the

inmates in Plaintiff’s cell block, she ran out of certain food items on the menu.  Plaintiff and

other inmates requested to speak with a shift supervisor because Officer Hayden refused to

contact food service and obtain the missing food items.  Officer Hayden refused to call a

supervisor and advised the inmates that they needed to accept the food trays as they were or they

would not eat.  According to Plaintiff, she then slammed shut one of the food slots in the cell

block.  To prevent Officer Hayden from closing the second food slot and leaving without feeding

the inmates, Plaintiff slid his left arm through the second food slot.  Officer Hayden immediately

requested the assistance of Officer Jay Abell.  Upon arriving to the cell block, Officer Abell

allegedly kicked Plaintiff’s left arm and elbow repeatedly and without any warning.  When

Plaintiff failed to remove his arm from the food slot, Abell began to stab Plaintiff’s arm with big,

metal jail keys, causing the arm to bleed profusely and ultimately swell up.  According to

Plaintiff, Officer Hayden neither intervened to stop Officer Abell’s use of force, nor summoned

help.  (Amended Complaint at 3, 3-A, and 3-E through 3-G).
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Plaintiff was then removed from the cell block, detained in a hold over cell, and then

transported to the infirmary, where his wounds were cleaned, medicated and bandaged. 

Following his return to the holdover cell, Plaintiff states he was handed a fabricated disciplinary

report which charged him with disrupting the feeding process.  While, he concedes the

disciplinary was ultimately dismissed, he complains that Defendants have prevented him from

pursuing criminal charges against officers Abell.  (Id. at 3-H and through 3-K, 3-L and 3-M).  

With respect to his left arm, Plaintiff alleges that his injury worsened, with constant

swelling, pain, tingling and sharp pain shooting through the arm and fingers.  (Id. at 3-I and 3-

N).  The left arm was ultimately x-rayed, and on May 25, 2005, Plaintiff was transferred to Big

Spring State Hospital, where his arm was examined and treated by a doctor at that facility as well

as by an outside specialist.   (Id. and Answer to Suppl. Question 25). 

The amended complaint, as supplemented by the answers to the magistrate judge’s

questionnaires, alleges that Officer Abell used excessive force in repeatedly stabbing Plaintiff’s

left arm with the big jail keys, that Officer Hayden refused to stop Officer Abell, and that she

fabricated the disciplinary report.  With respect to Sgt. Sanders, the amended complaint alleges

that she tried to cover up the excessive force incident, and failed to investigate the fabricated

disciplinary report.  The amended  complaint also names Sheriff Valdez and Capt. Ledford for

failing to train adequately Officer Abell, for failing to investigate adequately the excessive force

incident, and for failing to discipline Officer Abell.  Lastly, the amended complaint, as

supplemented by the answers to the questionnaires, alleges that Dr. Bowers, Sheriff Valdez, and
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magistrate judge’s questionnaire filed on April 19, 2006). 
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Dallas County were deliberately indifferent to the serious medical condition of his left arm,

namely the constant swelling and pain.  Plaintiff seeks declaratory, injunctive and monetary

relief against all Defendants.  (Amended Complaint at 3-S and 3-T).

Findings and Conclusions:  The Court has permitted Plaintiff to proceed in forma

pauperis.  His complaint is, thus, subject to screening under 28 U.S.C. § 1915A, which imposes

a screening responsibility on the district court.  Section 1915A reads in pertinent part as follows:

The court shall review . . . as soon as practicable after docketing, a complaint in a
civil action in which a prisoner seeks redress from a governmental entity or
officer or employee of a governmental entity [and] [o]n review, the court shall
identify cognizable claims or dismiss the complaint, or any portion of the
complaint, if the complaint (1) is frivolous, malicious, or fails to state a claim
upon which relief may be granted; or (2) seeks monetary relief from a defendant
who is immune from such relief.”

28 U.S.C. § 1915A(a) and (b) (emphasis added).  See also 28 U.S.C. § 1915(e)(2)(B) (applicable

to all in forma pauperis actions); 42 U.S.C. § 1997e(c)(1) (applicable to prison condition cases).

Sections 1915A(b), 1915(e)(2)(B), and 1997e(c)(1) provide for sua sponte dismissal if

the Court finds that the complaint is “frivolous” or that it “fails to state a claim upon which relief

may be granted.”  A complaint is frivolous, if it “lacks an arguable basis either in law or in fact.” 

Neitzke v. Williams, 490 U.S. 319, 325 (1989).2

Accepting as true Plaintiff’s allegations as to the force used by Officer Abell, the Court

concludes that Plaintiff has arguably raised a claim for excessive use force in violation of his

constitutional rights.  Plaintiff’s allegations that Officer Abell repeatedly kicked and stabbed his
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time of the excessive force incident at issue in this case.
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left arm with jail keys, without provocation and while he was behind a metal door, raises a claim

that the force was used maliciously and sadistically for the very purpose to cause harm and not

merely to restore discipline.  See Hudson v. McMillian, 503 U.S. 1, 7-8 (1992); Rankin v.

Klevenhagen, 5 F.3d 103, 106-107 (5th Cir. 1993) (to state an excessive force claim under §

1983, a prisoner or pretrial detainee must show that force was not applied in a good faith effort

to maintain or restore discipline but, rather, was administered maliciously and sadistically to

cause harm).3  That Plaintiff previously pestered Officers Hayden and Abell, may not excuse

Officer Abell’s use of force.  Therefore, process should be issued on Plaintiff’s excessive force

claim.

Process should also be issued on Plaintiff’s claims that Officer Hayden failed to stop

Officer Abell during the excessive force incident referenced above, and that Dallas County,

Sheriff Valdez, Capt. Ledford, and Chief McMillian condoned the use of force to maintain

discipline within the Dallas County Jail, and failed to train and supervise adequately Officer

Abell on the use of force.  Plaintiff’s allegation that Officer Hayden merely watched Officer

Abell instead of intervening or summoning help, arguably raises a constitutional violation. 

Similarly, Plaintiff may have arguably raised a claim with respect to Dallas County, Sheriff

Valdez, Capt. Ledford and Chief McMillian’s alleged acquiescence in the use of excessive force

to maintain order, and the alleged failure to train and supervise Officer Abell.   

Plaintiff’s remaining claims fail to raise a federal constitutional claim.  A plaintiff can

successfully invoke § 1983 only when his federal statutory or constitutional rights have been

violated.  Officer Hayden’s refusal to contact food service when she ran out of certain food items
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so that all inmates in Plaintiff’s tank could have the same amount and quality of food does not

rise to the level of a federal constitutional violation.  Nor does Hayden’s alleged fabrication of

the disciplinary report or Sgt. Sanders’ alleged cover-up and subsequent refusal to investigate the

same, raise actionable claims.  The same applies to the alleged failure to investigate adequately

the excessive force incident.  "[A] prison official's failure to follow the prison's own policies,

procedures or regulations does not constitute a violation of due process."  Myers v. Klevenhagen,

97 F.3d 91, 94 (5th Cir. 1996).  Alternatively, Plaintiff concedes the disciplinary report was

dropped, thus rendering all claims related to the fabricated disciplinary report moot.  Even if

these claims were not moot, Plaintiff concedes suffering only emotional distress (See Answer to

Suppl. Questions 23 and 24), which bars all of his claims for monetary relief under 42 U.S.C. §

1997e(e).  Harper v. Showers, 174 F.3d 716, 719 n. 5 (5th Cir. 1999) (42 U.S.C. § 1997e(e)

requires prisoners filing suit to demonstrate a physical injury to sustain a claim for damages).

Next Plaintiff claims that Defendants precluded a criminal investigation, and refused to

assist him in initiating criminal charges against Abell.  These claims do not rise to a

constitutional violation.  Plaintiff does not have the right to have criminal charges filed against a

third person.  See Pierre v. Guidry, 75 F. Appx. 300, 300 (5th Cir. 2003) (per curiam) (citing

Cort v. Ash, 422 U.S. 66, 79 (1975)); Oliver v. Collins, 904 F.2d 278, 280-81 (5th Cir. 1990). 

Moreover, the investigation into possible criminal activities and the prosecution of state criminal

offenses fall within the exclusive jurisdiction of the executive branch of the state government.

Lastly, Plaintiff alleges denial of adequate medical care for his left arm following the

May 8, 2005 incident.  He seeks to sue Dr. Bowers and UTMB in connection with this claim.

Any claim against UTMB should be dismissed with prejudice as frivolous.  UTMB is an

agency of the State of Texas.  See Sampson v. United States, 73 Fed.Appx. 48, 49, 2003 WL
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events at issue in this case.  Nevertheless, the same standard applies to his claims of denial of
medical care under the Due Process Clause of the Fourteenth Amendment.  Wagner v. Bay City,
Tex., 227 F.3d 316, 324 (5th Cir.2000); Olabisiomotosho v. City of Houston, 185 F.3d 521, 526
(5th Cir. 1999); Hare v. City of Corinth, Miss., 74 F.3d 633, 650 (5th Cir. 1996).  “[T]here is no
significant distinction between pretrial detainees and convicted inmates concerning basic human
needs such as medical care.  Gibbs v. Grimmette, 254 F.3d 545, 548 (5th Cir. 2001).
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21919906, *1 (5th Cir. 2003) (unpublished per curiam); O'Rourke v. United States, 298

F.Supp.2d 531, 535-536 (E.D.Tex. 2004); Broughton v. Bowles, et al., 3:04cv1310-L (N.D. Tex.,

Dallas Div., Dec. 30, 2004) (adopting findings, conclusions and recommendation of the

magistrate judge).  As such, it is immune to suit in federal court under the Eleventh Amendment

of the United States Constitution.  See Will v. Michigan Dep’t of State Police, 491 U.S. 58, 66

(1989); Aguilar v. Texas Dept. of Criminal Justice, 160 F.3d 1052, 1054 (5th Cir. 1998) (the

Eleventh Amendment bars suit against a state or a state entity regardless of whether money

damages or injunctive relief is sought); see also Briggs v. Mississippi, 331 F.3d 499 (5th Cir.

2003). 

Plaintiff’s claim against Dr. Bowers lacks an arguable basis in law and should be

dismissed with prejudice as frivolous.  To state a colorable claim under the Eighth Amendment

for denial of medical care, convicted inmates must allege acts or omissions "sufficiently harmful

to evidence a deliberate indifference to serious medical needs."  Estelle v. Gamble, 429 U.S. 97,

106 (1976); Norton v. Dimazana, 122 F.3d 286, 291 (5th Cir. 1997).  “Deliberate indifference

encompasses only unnecessary and wanton infliction of pain repugnant to the conscience of

mankind.”  Norton, 122 F.3d at 291.  It occurs when a prison official subjectively knows of and

disregards a substantial risk to the inmate's health or safety.  Farmer v. Brennan, 511 U.S. 825,

837-840 (1994).4  
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Plaintiff complains of treatment that he received for the injury to his left arm after the

May 8 incident.  He alleges his left arm worsened in the days following the May 8 incident,

warranting a referral to an out-side specialist, in light of the continued swelling, tingling, and

sharp pain shooting through his arm and fingers.  (Amended Complaint at 3-N through 3-O). 

Yet Dr. Bowers and his staff allegedly failed to take any action, apart from x-raying his left arm. 

(Id.).  

The Martinez Report reflects that on May 8, 2005, Plaintiff’s arm was examined by a

nurse after the incident in question.  (Attachment I, Martinez Report at Clinic Notes for May 8,

2005, at 5:00 p.m.).  “Superficial scratches, & light swelling” of elbow with decreased range of

motion” was noted.  (Id.).  Plaintiff could only bend his elbow “50%.”  (Id.).  Plaintiff was given

an ice-pack, a sling, and Ibuprofen 800 mg for pain and swelling, and an x-ray was ordered. 

(Id.).  On May 9, 2005, Plaintiff was seen again by a nurse for pain in his elbow.  (Id., Clinic

Notes for May 9, 2005, at 3:11 a.m.).  Edema was noted and Ibuprofen 800 mg. was given for

pain.  (Id.).  On May 11, 2005, Dr. Kathryn Flangin examined Plaintiff.  (Id., Clinic Notes for

May 11, 2005, at16:05).  She noted Plaintiff was in “no obvious distress,” his left arm was

“difficult to access,” but only “minimal edema if any [on] medial side [of] elbow,”  and “no

pinpoint tenderness or redness.”  (Id.).  While Plaintiff extended and flexed his left arm only to

put on the sling and did not grip hand, he was able to move all fingers and “no localized

tenderness”  was noted.  (Id.).  Plaintiff was prescribed Ibuprofen 600 mg. for the next ten days. 

(Id.).  On May 19, 2005, an x-ray of Plaintiff’s left arm was taken at the George Allen facility. 

(Id., Clinical Note for May 19, 2005).  Plaintiff, however, failed to permit correct anatomical

positioning and the study was deemed inadequate.  (Id.).  
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Accepting as true the allegations as to the denial of medical care for his left arm, and

resolving all disputed facts in his favor, Plaintiff cannot raise a cognizable claim under § 1983. 

This is not a case in which a plaintiff was denied medical attention altogether.  On the contrary,

following the May 8, 2005 incident, Plaintiff was examined and received treatment for his left

arm on three separate occasions, and was administered pain medication for twelve days

following the incident.  The x-ray order was approved at the latest by May 11, and an x-ray was

taken on May 19, 2005, within eleven days of the incident

Plaintiff alleges generally that the condition of his left arm worsened between the May 8

incident and his transfer to Big Spring State Hospital on May 25, 2005, justifying a referral to an

out-side specialist.  (Amended Complaint at 3-R).  This unsubstantiated and self-serving

assertion amounts at the most to a disagreement of opinion as to the treatment rendered.  It is

well settled, however, that a disagreement opinion as to the correct medication and/or medical

treatment does not constitute an actionable civil rights claim, but at most, a possible claim of

medical malpractice appropriately addressed under state law.  E.g. Estelle, 429 U.S. at 107-108;

Norton, 122 F.3d at 292; Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Cir. 1991); Fielder v.

Bosshard, 590 F.2d 105, 107 (5th Cir. 1979). 

Insofar as Plaintiff complains of the delay in x-raying his left arm, his claim fares no

better.  Delay in providing medical care does not give rise to a constitutional violation unless the

deliberate indifference of the medical staff results in substantial harm.  Mendoza v. Lynaugh, 989

F.2d 191, 195 (5th Cir. 1993).  The facts of this case do not present a life threatening medical

condition.  Plaintiff’s own allegations in the complaint and answers to the questionnaires

concede as much.  Moreover, Plaintiff’s lingering side effects appear to have been minor.  In the
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original complaint, Plaintiff conceded that he “continue[d] to suffer [only] occasional pains,

discomfort and numbness in their [sic] arm as a result of defendant Abell’s assault.”  (Original

Complaint at 4-I; see also Amended Complaint at 3-P).

RECOMMENDATION:

For the foregoing reasons, it is recommended that all of Plaintiff’s claims be

DISMISSED with prejudice as frivolous pursuant to 28 U.S.C. §§ 1915A(b) and

1915(e)(2)(B)(i), and 42 U.S.C. § 1997e(c)(1), EXCEPT for the following claims on which

process should issue:  

(1) excessive use of force claim against Defendant Jay Abell, (2) failure to intervene and stop the

excessive use of force claims against Defendant Hayden, and (3) acquiescence in the use of force

to maintain order at the Dallas County Jail, and failure to train and supervise Officer Abell

against Defendants Dallas County, Sheriff Valdez, Capt. Ledford and Chief McMillian. 

It is further recommended that the District Court should ISSUE PROCESS as to

Defendants Officer Jay Abell, Officer Hayden, Dallas County, Sheriff Valdez, Capt. Ledford and

Chief McMillian on the above claims, see Federal Rule of Civil Procedure 4, and should

DISMISS with prejudice Defendants Sgt. Sanders, Dr. Steven Bowers, and UTMB, see 28

U.S.C. §§ 1915A(b) and 1915(e)(2).  The District Court should also DISMISS Officer Jane Doe

and Sgt. Jane Doe whom Plaintiff has now identified as Officer Hayden and Sgt. Sanders.  

It is also recommended that, in the event this recommendation is accepted and process is

issued, the District Court should RE-REFER this case to the Magistrate Judge for pre-trial

management and to consider Plaintiff’s motion to stay (Docket #43) pending ruling by the Fifth

Circuit Court of Appeals in No. 3:06cv0143-K (Appeal No. 06-10563). 
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A copy of this recommendation will be mailed to Plaintiff.

Signed this 9th day of November, 2006.

____________________________________
WM. F. SANDERSON, JR.
UNITED STATES MAGISTRATE JUDGE

NOTICE

In the event that you wish to object to this recommendation, you are hereby notified that
you must file your written objections within ten days after being served with a copy of this
recommendation.  Pursuant to Douglass v. United Servs. Auto Ass'n, 79 F.3d 1415 (5th Cir.
1996) (en banc), a party's failure to file written objections to these proposed findings of fact and
conclusions of law within such ten-day period may bar a de novo determination by the district
judge of any finding of fact or conclusion of law and shall bar such party, except upon grounds
of plain error, from attacking on appeal the unobjected to proposed findings of fact and
conclusions of law accepted by the district court.

Case 3:06-cv-00408-M   Document 45    Filed 11/09/06    Page 11 of 23   PageID 290



12

ATTACHMENT     I
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