
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

CORPUS CHRISTI DIVISION

UNITED STATES OF AMERICA,       §
§
§

V. § Cr. No. C-02-58 (1)
§
§

VIRGIL MARTINEZ.       §       

ORDER DENYING MOTION IN PART AND 
ORDER FOR GOVERNMENT TO RESPOND

On January 22, 2008, the Clerk received from Defendant Virgil Martinez a letter, which has

been properly docketed as a motion to reduce sentence.  (D.E. 72.)  In it, he first alleges that the

Court would have given him a lesser sentence had the sentencing guidelines been advisory at the

time of his sentencing on July 18, 2002, as they are now after United States v. Booker, 543 U.S. 220

(2005).  Martinez acknowledges, however, that the Booker decision is not retroactively applicable

and thus cannot afford him relief.  (D.E. 72 at 1.)  See  United States v. Gentry, 432 F.3d 600, 603-

605 & n.2 (5th Cir. 2005) (holding that Booker is not retroactively applicable on collateral review

and thus does not provide a basis for relief to defendants whose convictions were final before

January 12, 2005, when it was decided).  To the extent he is nonetheless claiming relief pursuant to

Booker, therefore, his motion is DENIED. 

His letter makes a second allegation, however.  He claims that, within a year after his

sentencing, he was transported to a different facility in order to testify against another unnamed

individual, which he says indicates he was clearly “needed” in that case.  (D.E. 72 at 2.)  Although

he states that he was not called to testify, he was available.  (Id.)  He inquires as to why he was not

given any Rule 35 relief or “credit” for his assistance. (Id.)
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As to this second allegation, the government is hereby ORDERED to file a sealed response

not later than twenty days after the entry of this order. 

It is so ORDERED this 31st day of January, 2008.

____________________________________
Janis Graham Jack

United States District Judge
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