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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

ELVA V. EVERETT,

Pl ai ntiff,

Cvil Action
No. C-06-480

V.

MERCK & CO., INC. ,

AMERI SOURCEBERCGEN DRUG
CORPORATI ON, SURAJ KANMAT, M D.,
USMAN KURESHI, M D., and
ANTHONY ASI STI DO, M D.,

Def endant s.

wn WD LN LN LD LN LD LN LD LN LD LD LN LN LN LN LN

ORDER OF REMAND

On this day came on to be considered the Court’s sua sponte

review of its subject matter jurisdiction in the above-styled
action. For the reasons stated herein, the Court finds that
subject matter jurisdiction is lacking, and the Court hereby
REMANDS this action pursuant to 28 U S.C. 8§ 1447(c) to the 79th
District Court of JimWells County, Texas, where it was originally

filed and assi gned Cause No. 06-09-45084.

I. Factual and Procedural Background

Plaintiff Elva V. Everett (“Plaintiff”) filed her Oiginal
Petition in state court on Septenber 26, 2006. (D.E. 1, Notice of
Renoval, Y 1; Exh. 2 to Notice of Renoval, Plaintiff’s O ginal
Petition (“Petition”).) In her petition, Plaintiff alleges that

Def endants Merck & Co., Inc. (“Merck”) and AnerisourceBergen Drug
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Corporation (collectively the “Drug Defendants”) manufactured,
mar ket ed, pronoted, sold, and distributed Vioxx (Rofecoxib), a
prescription drug designed to treat pain. (Petition, § VII.)
Plaintiff alleges that she took Vioxx for pain relief, and as a
result of her ingestion of Vioxx, Plaintiff “suffered from
conplications which led to serious and life threatening injuries”.
(Petition, § VI.) Plaintiff alleges several causes of action
agai nst the Drug Defendants, including negligence, fraud, strict
products liability, and breach of warranties. (Petition, Y VII-
XI1.)

Plaintiff alleges that Doctors Suraj G Kamat, Usnan Kureshi,
and Ant hony Asi stido (the “Doctor Defendants”) prescribed Vioxx to
Plaintiff, and that the Doctor Defendants failed to warn and/or
negligently prescribed Vioxx to Plaintiff. (Petition, T XI1.)
Plaintiff also clains that the Doctor Defendants failed to properly
nonitor the effects of Vioxx on Plaintiff, and that the Doctor
Defendants failed to offer a safer alternative to treat Plaintiff.
(Petition, § XI1.)

Merck was served with Plaintiff’s Original Petition on Cctober
9, 2006. (Notice of Rermoval, T 2.) On Cctober 30, 2006, Merck,
joined by AnerisourceBergen, renpoved the action to this Court,
all eging diversity jurisdiction. (Notice of Renoval, 1 7-8.) See
28 U S.C § 1332 Merck clains that the anmount in controversy
exceeds the jurisdictional requirenment of $75,000, and the parties
are diverse because Plaintiff is a citizen of Texas and all
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properly-joined Defendants are citizens of different states.
(Notice of Renoval, 11 8, 14, 16-19.) Merck acknow edges that the
three Doctor Defendants are al so a Texas citizens, but Merck argues
that the Doctor Defendants were inproperly joined to defeat
diversity.! (Notice of Renoval, 9T 10, 20-26.) For the reasons
stated bel ow, the Court finds that the Doctor Defendants have been
properly joined, and that the Court |acks subject matter
jurisdiction over this action.

ITI. Discussion

A. Improper Joinder

“The party seeking renoval bears a heavy burden of proving

that the joinder of the in-state party was i nproper.” Smallwood v.

[Ilinois Cent. RR Co., 385 F.3d 568, 574 (5th G r. 2004) (en

banc) . The renoving party proves inproper joinder by
denonstrating: (1) actual fraud in the pleading of jurisdictional
facts, or (2) the inability of the plaintiff to establish a cause
of action against the non-diverse defendant in state court. See

Crockett v. R J. Reynolds Tobacco Co., 436 F.3d 529, 532 (5th Gr.

2006) (citing Travis v. lrby, 326 F.3d 644, 646-47 (5th Cr.

2003)); see also Boone v. CGitigroup, Inc., 416 F.3d 382, 388 (5th

Cr. 2005). As there is no allegation of actual fraud in

'The Doctor Defendants did not join in the Notice of Renoval.
(Notice of Renoval, 971 7, 10.) Merck clainms, however, that
Plaintiff has served the Doctor Defendants and that two of the
t hree Doct or Defendants have filed answers in the suit. (Notice of
Renoval , 1 4-6.)
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Plaintiff’s Original Petition, Merck establishes inproper joinder
by denonstrating that there is no possibility of recovery by

Plaintiff against the nondiverse Doctor Defendants. See Crockett,

436 F. 3d at 532. The Court resolves this matter by conducting an
analysis under a rule simlar to that of Rule 12(b)(6) of the
Federal Rules of G vil Procedure. The Court “nust evaluate all of
the factual allegations in the light nost favorable to the
plaintiff, resolving all contested issues of substantive fact in

favor of the plaintiff.” Q@illory v. PPG lIndus., Inc., 434 F.3d

303, 308 (5th Gr. 2005) (citing B., Inc. v. Mller Brewing Co.,

663 F.2d 545, 549 (5th Gr. 1981)); see also Boone, 416 F.3d at

388; Smamllwood, 385 F.3d at 573. The Court does “not deternine
whet her the plaintiff will actually or even probably prevail on the
merits of [his or her state law claim but |ook[s] only for a
possibility that the plaintiff mght do so.” Qiillory, 434 F. 3d at
308. Odinarily, if Plaintiff can survive the Rule 12(b)(6) type

chal l enge, there is no inproper joinder. See Snallwod, 385 F.3d

at 573. If Merck fails to establish inproper joinder, then there
is not conplete diversity of citizenship anong the parties, and the
Court nust remand the action for lack of subject-matter
jurisdiction. See 28 U.S.C. §8 1332; 28 U.S.C. § 1447(c).
Plaintiff clains in her Oiginal Petition that the Doctor
Def endants “negligently prescribed” Vioxx to Plaintiff and/or
failed to warn Plaintiff about Vioxx’s known side effects.
(Petition, § XiI.) As noted above, as long as Plaintiff could
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concei vably recover damages fromthe nondi verse Doct or Defendants,
t he action nust be renmanded.

B. Plaintiff’s Original Petition Pleads a Medical
Malpractice Claim Against the Doctor Defendants

Under Texas |law, the elenents of a nedical nal practice claim
are as foll ows:

(1) a duty owed by the defendant physician to the plaintiff;

(2) a breach that duty;

(3) injury or harmto the plaintiff; and

(4) a causal connection between the breach and the injury or
har m

See Hollis v. United States, 323 F.3d 330, 336 (5th Cr. 2003)

(citing Ubach v. United States, 869 F.2d 829, 831 (5th Cr.

1989)) .2
Plaintiff specifically alleges the follow ng regarding the
Doct or Def endants:
Def endants, SURAJ G KAMAT, M D., USMAN KURESHI , M D. AND

ANTHONY ASI STI DO, M D. prescribed and/ or gave sanpl es [ of]
Vi oxx® (Rofecoxib) to Plaintiff. Def endants SURAJ G

> Merck argues that Plaintiff cannot recover agai nst t he Doct or
Defendants for mnedical malpractice because Plaintiff failed to
all ege that she provided the Doctor Defendants with witten notice
of her claimat |east 60 days before filing suit, as required by

Texas Civil Practice & Renedies Code 8 74.051(a). It is well-
settled, however, that a plaintiff's failure to conply with 8§
74. 051 does not bar recovery against the defendant. Schepps v.

Presbyterian Hosp. of Dallas, 652 S.W2d 934, 938 (Tex. 1983); see
al so Hagedorn v. Tisdale, 73 S.W3d 341, 347 (Tex. App.--Amarillo
2002) (“Abatenent of a cause is the appropriate renedy for a
plaintiff's failure to conply with the 60 day notice requirenent”);
Rice v. Pfizer, Inc., C. A 06-757, 2006 W. 1932565 at *3 (N. D. Tex.
July 7, 2006) (unpublished) (noting that, although conpliance with
the notice provision of 8 74.051 is mandatory, “failure to conply
will not result in dismssal of the claini). Therefore, Merck
cannot denonstrate Plaintiff’s inability to recover against the
Doct or Def endants based on 8§ 74.051 al one.
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KAVAT, M D., USMAN KURESH , M D. AND ANTHONY ASI STI DG,
MD., failed to warn and/or negligently prescribed the
medi cati on Vi oxx® (Rof ecoxi b) to Plaintiff ELVAV. EVERETT.
Def endant doctors failed to properly nonitor the effect of
the drug on Plaintiff and failed to offer a safer
alternative drug to treat Plaintiff.

(Petition, T XIl.)

Under Texas law, this type of affirmative act — prescribing
medi cation — gives rise to a physician-patient relationship, which
also gives rise to a duty on the part of the physician to “treat
[the patient] with the skills of a trained, conpetent professional,
and a breach of that duty may give rise to a mal practice action.”

G oss v. Burt, 149 S.W3d 213, 221-22 (Tex. App.—Fort Wrth 2004)

(citing Reynosa v. Huff, 21 S.W3d 510, 513 (Tex. App.--San Antonio

2000)). Furthernore, the physician “assunmes the duty to warn the
patient of dangers associated with a particular prescribed drug.”

Morgan v. WAl -Mart Stores, Inc., 30 S.W3d 455, 462 (Tex. App.--

Austin 2000). Accordingly, Plaintiff sufficiently pleads the first
el enent of a medical malpractice claimin her Original Petition.
(Petition, T XIl.) Moreover, by its very definition, a claimof
negligence is a claimthat the Doctor Defendants breached their
duty to Plaintiff, by not exercising the applicable standard of

care. See, e.q., Dunnings v. Castro, 881 S.W2d 559, 561 (Tex.

App. --Houston 1994) (stating that “[n]egligence is defined as
conduct that falls below the standard established by |law for the
protection of others against unreasonable risk of harni); Karnes

Cty v. Kendall, 172 S.W3d 624, 629 (Tex. App.--San Antoni o 2005)
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(sanme). Therefore, Plaintiff also adequately pleads the second
element of a nedical malpractice claim (Petition, T X1.)
Li kew se, Plaintiff sufficiently pleads the third and fourth
el enents of a nedical mal practice claim because she all eges that
her life-threatening injuries were caused by Vioxx negligently
prescri bed by the Doctor Defendants. See Hollis, 323 F.3d at 336;
Petition, N 1, VI, XI.

Accordingly, in her Oiginal Petition Plaintiff adequately
pl eads a cause of action agai nst the Doctor Defendants for nedical
mal practi ce under Texas |aw.?

C. Cases Involving Physicians

I n support of renoval, Merck cites cases where courts denied
remand upon finding that nondiverse physicians were inproperly
j Oi ned. (Notice of Renoval, | 27.) However, these cases are

di stingui shable fromthe instant case. For exanple, in Estate of

‘Of note, Merck argues that Plaintiff cannot recover against
t he Doctor Defendants because she clains that the Drug Defendants
m srepresented Vioxx’s safety and concealed its dangers.
Accordingly, Merck reasons that the Doctor Defendants could not
have known of the problens associated with Vioxx. (Notice of
Renoval , 1 24-26). However, Rule 48 of the Texas Rules of G vil
Procedure allows parties to plead alternate theories of recovery,
even if the allegations are inconsistent with one another. See
Tex. R Cv. P. 48 (“Aparty may al so state as many separate cl ai ns
or defenses as he has regardl ess of consistency”); see also Texas
Gen. Indemity Co. v. Sheffield, 439 S.W2d 431, 434-35 (Tex. Gv.
App. 1969) (“there were two alternative and inconsistent
allegations in the plaintiff’s forner petition ... [s]uch pl eading
is permtted by Rule 48, Texas Rules of Civil Procedure. An
alternative statenent in a pleading in conflict wth other
allegations in the sane pleading does not constitute an
adm ssion”).
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Flores v. Merck & Co., Inc., Gvil Action No. C03-362 (S.D. Tex.

Mar. 15, 2004), the only allegation that directly referred to the
physician was that “Plaintiff Decedent was prescribed Vioxx by
defendant Dr. Fuentes” (no specific allegation that the doctor
negligently prescribed Vioxx to the patient). Id. at p. 2.

Li kewi se, in Benavides v. Merck & Co., Inc., Gvil Action No. L-03-

134 (S.D. Tex. Feb. 24, 2004), the court noted that: (1) the only
tinme the plaintiffs referred to the physicians by nane was when
alleging jurisdictional facts; and (2) the plaintiffs did not
al l ege that the physicians “treated Ms. Qutierrez, prescribed Vi oxx
to Ms. Gutierrez, ... gave her sanples of the drug ... [or] had any
interaction with [Ms. Gutierrez.]” 1d. at pp. 2, 6. Additionally,
this Court has reviewed other cases dealing with the sane issue.

E.qg., Eller v. Merck & Co., Inc., Gvil Action No. C04-096 (S.D

Tex. Jan. 7, 2005) (The court remanded t he acti on upon finding that

t he nondiverse physician was properly joined); Garza v. Heart

dinic, P.A, GCvil Action No. M03-087 (S.D. Tex. July 31, 2003)

(same); Denny v. Merck & Co., Inc., Cvil Action No. 03-510 (E. D

Tex. Apr. 19, 2004) (sane).

This Court finds that the instant action is distinguishable
from cases where courts found inproper joinder. As noted above,
this Court concludes that Plaintiff adequately pleads a cause of
action for nedical nalpractice against the nondiverse Doctor
Def endants. Accordingly, the Court concludes that the prescribing
physicians in this case were not inproperly joined.
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III. Conclusion

For the reasons stated above, Defendant Merck has not net its
heavy burden of show ng inproper joinder. Therefore, the Court
does not have subject matter jurisdiction over this action.
Accordi ngly, the Court hereby REMANDS t he above-styl ed pursuant to
28 U.S.C. 8 1447(c) to the 79th District Court of JimWlIls County,
Texas, where it was originally filed and assi gned Cause No. 06-09-
45084

SI GNED and ENTERED this 13th day of Novenber, 2006.

gmmg“”h’
Jani s Graham Jack
United States District Judge
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