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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION
NORBIEL IZQUIERDO

)

)
Plaintiff 8

VS. § CIVIL ACTION NO. 2:12-CV-378
)
8

UNITED STATES OF AMERICA

MEMORANDUM AND RECOMMENDATION TO GRANT DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

Plaintiff is a federal prisoner currently confinatdthe McRae Correctional Facility
in McRae, Georgia. Proceedipgo se andin forma pauperis, he filed this civil rights
action challenging as unconstitutional the Govemse seizure and forfeiture of
$2,970.00 in U.S. currency that was taken fromnpifiat the time of his arrest. (D.E.
1).

Pending is the Government’'s motion for summarygjodnt to dismiss plaintiff's
complaint for failure to state a claim upon whiatief can be granted. (D.E. 10).
Plaintiff has filed a response in opposition. (D1E).

For the reasons stated herein, it is respectfeltpmmended that the Court grant
the Government’s motion for summary judgment arginggs with prejudice plaintiff's
claims against the United States.

l. Jurisdiction.
The Court has federal question jurisdiction oves tction pursuant to 28 U.S.C. §

1331.
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II. Procedural background.
On December 10, 2011, plaintiff filed his origir@mplaint against the United States of
America (the “Government”) seeking a refund of mprieat was seized from him by
government agents on March 10, 2011, following niitiis arrest at the U.S. Border
Patrol Checkpoint in Falfurrias, Texas. (D.E. Mat Plaintiff claims that the money is
“not the proceeds of any drug dealing,” but insteads payment to him from a third
party. Id.

On March 14, 2013, the Government filed the instamotion for summary
judgment to dismiss plaintiff’s complaint for faikito state a claim upon which relief can
be granted. (D.E. 10).

On April 5, 2013, plaintiff filed a response inpagsition. (D.E. 12).

[ll.  Summary judgment evidence.

In support of its motion for summary judgment (D1B), the Government offers
the declaration of Celia Grau, a Fines, Penaltied Borfeiture Officer (“FP & F
Officer”) for U.S. Customs and Border Protectio®BP”) in Houston, Texas. (D.E. 10

at 11-14). The following evidence is attached dslats to Ms. Grau’s declaration:

Ex. 1. Certified Mail dated March 15, 2011, from EBto plaintiff
regarding the seizure of $2,970.00 in U.S. Currgicf. 1 at 15-22);

Ex. 2: Certified Mail dated April 18, 2011 from CBPB plaintiff entitled
“Notice of Seizure and Intention to Forfeit” (D.H) at 23-25);

Ex. 3: Letter dated May 5, 2011, from David Candtofey at Law, to

CBP, stating that plaintiff has an interest in #®zed monies (D.E. 10 at
26-27);
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Ex. 4: “Memorandum” Fax dated June 3, 2011 fromiBdvano advising

CBP that plaintiff is making a claim to the seizadnies and that Cano has

a power of attorney to represent plaintiff (D.E.at®8-33);

Ex. 5: Certified Mail dated July 8, 2011, from &H Officer Celia Grau to

David Cano notifying Cano that the June 3, 20itedes construed as a

petition for relief (D.E. 10 at 34-37); and

Ex. 6: Certified Mail dated August 22, 2011 from &H Officer Grau to

David Cano of intent to forfeit, and Certificate edrfeiture dated October

14, 2011 (D.E. 10 at 38-41).

The summary judgment evidence establishes thewoll:

A. Plaintiff's arrest and seizure of currency.

On March 10, 2011, plaintiff was stopped at the.UB8rder Patrol checkpoint
south of Falfurrias, Texas, for an immigration iesfion? A service canine alerted to
plaintiff's tractor-tractor, and thereafter, a s#aof the tractor yielded 34 bundles of
marijuana with an approximate net weight of 45.@ddams. The marijuana was
concealed in the headliner of the tractor. PlHintias arrested and agents with the
Department of Homeland Security seized and tookodysof $2,970.00 in United States
currency which was in plaintiff's possession attinee of his arrest.

In a two-count indictment filed April 6, 2011, piaff, along with another

defendant, was charged with conspiracy to possess pwssession with intent to

distribute 45.6 kilograms of marijuana in_Unitedat8s v. Norbiel Izquierdo, et al.

Criminal Case No. 2:11-cr-344. (S€ase No. 2:11-cr-344 at D.E. 14).

The Government’'s summary judgment motion (D.E. 19Yeferred to herein as DSJ
followed by an exhibit letter or number and pagdatmn if appropriate.

The background facts are taken from plaintiff’'snirial action, Case No. 2:11-cr-344.
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Plaintiff pled not guilty, and on July 7, 2011etjury found plaintiff guilty on both
counts. (Case No. 2:11-cr-344 at D.E. 45). One&eper 15, 2011, this Court sentenced
plaintiff to two concurrent sentences of 51 monithghe Bureau of Prisons (“BOP”),
followed by a three year supervised release tddnat D.E. 59.

B. Disposition of currency and notification procedues.

By certified mail dated March 15, 2011, FP & P iCdf Grau sent to plaintiff at
his last known address in Lehigh Acres, Floridéicial notification that the CBP had
seized the $2,970.00 in U.S. currency and thatptloperty was subject to forfeiture.
(DSJ Ex. 1 at 16-21). The letter informed plaintf the options available to him
concerning the seized property. &1.16-18. The return receipt requested (“RRRtJca
reflects that it is signed by “Norbiel.” Iat 19.

By certified mail dated April 18, 2011, FP & P @#r Frau sent to plaintiff at his
Florida address a “Notice of Seizure and Intentmforfeit.” (DSJ Ex. 2 at 24-25). The
notice informed plaintiff that, should he desirdite a claim to the $2,970.00, he must do
so “no later than 30 days from the last date ofipgson or about May 11, 2011.” ldt
24. The notice further advised that if no claimswiéed by the deadline, the property
would be declared forfeited on June 11, 2011, asdoded of in accordance with law.
Id. The RRR card was returned to the CBP, but no ofatlivery is indicated._ Idat
25.

By letter dated May 5, 2011, plaintiff's crimindefense lawyer, David Cano,
informed Officer Grau and the CBP that plaintiff svasserting an interest in the

$2,970.00. (DSJ Ex. 3at 27).
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On June 3, 2011, Mr. Cano faxed to the CBP a “Mamdum” which set forth
plaintiff's interest in the seized monies and igd a Power of Attorney (“POA”)
authorizing Mr. Cano to conduct business on pliiatbehalf. (DSJ Ex. 4 at 29-33). In
addition, the Memorandum included a photocopy oeck dated March 10, 2011,
payable to plaintiff, with the Payor identified lmsernational Travel & Currency, Inc.,
Aldana Travel Agency of Brownsville, Texagd. at 33.

By certified mail dated July 8, 2011, Officer Gradvised Mr. Cano that his fax
transmittal Memorandum dated June 3, 2011 woulddnstrued as a petition for relief
on behalf of plaintiff stating a claim to the $20900. (DSJ Ex. 5, D.E. 10 at 35-37).
However, upon review of the petition, it was deniéd. at 36. CBP Officer Grau noted:

Your [Cano] Memorandum states that “This paymers W& a legitimate

load which can easily be verified” and includepycof a check from

International Travel & Currency, Inc., Aldana Tra¥gency, addressed to

Norbiel I1zquierdo and dated March 10, 2011, indhwunt of $4,200.00.

After reviewing the merits of your Memorandum sitaur decision to deny

the petition for relief. Mr. Izquierdo acknowleafewnership of the tractor

trailer and the responsible party for its contemtd operation, i.e., the

transportation of illegal narcotics. In this regjayou have failed to submit

any documentation showing that the money beindipetd was derived

from legitimate means.

(DSJ Ex. 5 at 36). Officer Grau further advised Kano that he had the right to file a

supplemental petition if he had additional factmcumstances related to the case, but

that if no action was taken within the specificgifmame, the Government would initiate

3 Plaintiff also offers a copy of this same checkhviis original complaint. (D.E. 1 at 6).
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forfeiture proceedings. Id.The RRR card reflects that Mr. Cano’s office reed the
CBP’s denial of plaintiff's claim to the monies aluly 14, 2011. ldat 37.

By certified mail dated August 22, 2011, Officera@ sent to Mr. Cano a Notice
of Seizure and Intention to Forfeit. (DSJ Ex. 638t42). The Notice provided: “Any
person desiring to claim any of the [$2,970.00 i$.UCurrency] must file the claim to
such property no later than 30 days from the las¢ @f posting, September 13, 2011.
Otherwise, the property will be declared forfeitedOctober 13, 2011 and disposed of in
accordance with law.” _Idat 39. The Notice was also posted at the HouStmvice
Port. (DSJ Ex. A, Grau Dec. at { 4i). The RRRlaaflects that Mr. Cano received and
signed for the Notice on September 14, 2011. (B85 at 40).

Neither plaintiff nor Mr. Cano as his POA filedciim to the $2,970.00 by the
October 13, 2011 deadline. (DSJ Ex. A, Grau. @e§.4k).

On October 14, 2011, the CBP issued a Certifioateorfeiture certifying that the
$2,970.00 was administratively forfeited to the tddi States at the close of business on
October 13, 2011. (DSJ Ex. 6 at 41).

V.  Summary judgment standard.

Under Federal Rule of Civil Procedure 56, summadgment is appropriate if

“the movant shows that there is no genuine dispst® any material fact and the movant

is entitled to judgment as a matter of law.” FRBRd.Civ. P. 56(a). The substantive law

identifies which facts are material. S&aderson v. Liberty Lobby, Inc477 U.S. 242,

248 (1986);_Ellison v. Software Spectrum, In85 F.3d 187, 189 (5th Cir. 1996). A

dispute about a material fact is genuine only Hié evidence is such that a reasonable
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jury could return a verdict for the nonmoving partyAnderson 477 U.S. at 248; Judwin

Props., Inc., v. U.S. Fire Ins. CAO73 F.2d 432, 435 (5th Cir. 1992).

On summary judgment, “[tlhe moving party has tieden of proving there is no
genuine issue of material fact and that it is &ttito a judgment as a matter of law.”

Rivera v. Houston Indep. Sch. Djs849 F.3d 244, 246 (5th Cir. 2003); sdsoCelotex

Corp. v. Catreft477 U.S. 317, 323 (1986). If the moving partyetsethis burden, “the

non-moving party must show that summary judgmerinappropriate by setting forth
specific facts showing the existence of a genussue concerning every essential
component of its case.”  River849 F.3d at 247. The nonmovant’s burden “is not
satisfied with some metaphysical doubt as to thiena facts, by conclusory allegations,

by unsubstantiated assertions, or by only a skEntf evidence.” _Willis v. Roche

Biomedical Labs., In¢.61 F.3d 313, 315 (5th Cir. 1995); ss#soBrown v. Houston337

F.3d 539, 541 (5th Cir. 2003) (stating that “impmbke inferences and unsupported
speculation are not sufficient to [avoid] summarggment”). It is well established that
“[tlhe moving party need not produce evidence negdthe existence of a material fact,
but need only point out the absence of evidencpa@tipg the nonmoving party’s case.”

Saunders v. Michelin Tire Cor@42 F.2d 299, 301 (5th Cir. 1992).

Summary judgment is not appropriate unless, vigwhe evidence in the light
most favorable to the non-moving party, no reastenpaipy could return a verdict for that

party. Rubinstein v. Adm’rs of the Tulane Educ.n8u218 F.3d 392, 399 (5th Cir.

2000). Summary judgment evidence is subject ts#me rules that govern admissibility

of evidence at trial. _Resolution Trust Corp. vargey 41 F.3d 1018, 1024 (5th Cir.
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1995). In considering a motion for summary judgmére court cannot make credibility
determinations, weigh the evidence, or draw infeesrfor the movant. Anderso#77
U.S. at 255. The court must draw all justifialbiidéerences from the summary-judgment
evidence in the light most favorable to the nonnmbvad.
V. Discussion.

A. No federal constitutional violation.

Plaintiff filed his original complaint on a prepted form titled “Complaint Under
42 U.S.C. 8§ 1983, Civil Rights Act.” He claims thike forfeiture of the $2,970.00 was
not warranted because “the funds is [sic] not dlggroceeds money.” (D.E. 1 at 3). He
argues that the copy of the $4,200.00 check framTitavel Agency is evidence that the
funds were not proceeds of drug dealing, and hiesserdly a refund of the money. lait
4.

Plaintiff does not allege in his complaint thayagjovernment employee or other
federal actor violated his constitutional rightedaherefore, he does not appear to be

alleging a constitutional claim under Bivens v. &ixknown Named Agents of Fed.

Bureau of Narcotigs403 U.S. 388 (19771).

In his original complaint, plaintiff did not contd that he did not receive notice of
the forfeiture proceedings; however, in his sumnjagdgment response, plaintiff states
that “... at no time did he ever receive such mofdaintiff was relying on counsel’s

representation.” (D.E. 12 at 2). It is unclearetiter plaintiff is stating that he: (1) did

* A Bivens action is the federal counterpart of § 1983 anxteteds the protections
afforded by § 1983 to parties injured by federabecnot liable under § 1983.
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not receive notice that Mr. Cano would be reprasgnhim in the forfeiture; or (2)
acknowledging that he did not receive notice frara CBP directly because he was
relying on Cano to represent his interests. Rdgssdthe evidence is uncontroverted
that on May 20, 2011, plaintiff signed the POA apgiag Cano “as my agent to act for
me in any lawful way with respect to all of theléoling ... claims and litigation.” (DSJ
Ex. 4 at 31). As such, it was reasonable for tB& @o send all notices concerning the

seizure of forfeiture of the funds to Mr. Cano. itdd States v. GiJl657 F.2d 712, 714

(5th Cir. 1981) (government can rely on power abraey to effect notice in forfeiture
proceedings). Plaintiff does not contest that prognd timely notice was repeatedly
provided to Mr. Cano concerning plaintiff's righasid the proposed disposition of the
monies. Indeed, the CBP construed Mr. Cano’s Bjn2011 Memorandum with the
attached check as a petition for relief and a clairtihe seized monies. (DSJ Ex. A, Grau
Dec. at { 4g). However, the CBP determined thatdfiered check was insufficient
evidence that the monies seized at the time ohfies arrest were not illegal proceeds.
(DSJ Ex. 5 at 36). That is, plaintiff, through hisorney, received notice of the forfeiture
and made a claim to the seized monies, but hisnclaas denied. The summary
judgment evidence establishes that the CBP satisfilenotice procedures required by
federal law. Sed9 U.S.C. § 1607 and 19 C.F.R. § 162.45. ThetfatMr. Cano did
not file supplemental evidence or pursue plairgifflaim does not equate with the CBP

not providing adequate notice of the forfeiture.

® In his summary judgment response, plaintiff stakes his “counsel was ineffective.”
(D.E. 12 at 2). Such an allegation does not stategnizable Bivenslaim as Mr. Cano, as
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B. Post-administrative forfeiture review.
After the administrative forfeiture proceedingsvéabeen completed, a federal
court may review only whether the forfeiture actmomported with due process. Bailey

v. United States508 F.3d 736, 738-39 (5th Cir. 2007). “Due pszeequires that a

party with an interest in forfeited funds be sentige that is ‘reasonably calculated,
under all circumstances, to apprise interestedgsadf the pendency of the [forfeiture]

action and will afford them an opportunity to pneistheir objection.” _Id. citing United

States v. Robinsqei#34 F.3d 357, 362 (5th Cir. 2005).

In this case, actual notice of the CBP’s admiatsie forfeiture action was sent to
and received by plaintiff's attorney, Mr. Cano.eé®SJ Ex. 3, Ex. 6). In his original
complaint, plaintiff did not challenge the suffioey of the notice. Rather, in his
“statement of claim” plaintiff reported:

Upon my arrest the amount of $2,970 U.S. Dollars w&ken away from

me by the arresting officers. | have informed rhgrt attorney about the

matter. He told me that he would retrieve it. c®irthen | have not yet

receive[d] my money.
(D.E. 1 at 4). The CBP’s written notice of tharaxistrative forfeiture action was sent
to and received by Mr. Cano who had a POA to acafal on behalf of plaintiff. The

written notice was reasonably calculated to provgaintiff with notice of the

administrative forfeiture action, and as such,ehgas no due process violation.

either a retained or appointed lawyer, is not afedactor. _Polk County v. Dodso#54 U.S.
312, 324-25 (1981) (holding that private attorneysl appointed attorneys do not qualify as
state/federal actors when performing a lawyer'diti@nal functions as counsel to a defendant in
a criminal proceeding). The fact that Mr. Canmad a federal actor is of no import as to any
potential liability for malpractice under statettlaw. Polk 454 U.S. at 325.
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Through this action, plaintiff is attempting totigate the forfeiture of the
$2,970.00 after the administrative proceedings Haeen completed and the CBP has
issued its Certificate of Forfeiture. _ (Sd2E. 10 at 41). However, since the
administrative forfeiture has been completed, tlmarClacks jurisdiction to consider
plaintiff's assertion that the money was not coneéavith drug dealing activities. See

United States v. SchinnelBO F.3d 1064, 1069 (5th Cir. 1996) (denying ddéart’'s

contention that funds were not forfeitable as peolseand ruling that forfeited funds were
deemed traceable to fraud proceeds where deferidéed to contest the forfeiture);

Barrera-Montenegro v. United Statésl F.3d 657, 658-60 (5th Cir. 1996); Carballo v.

United States62 Fed. Appx. 362, 363-64 (1st Cir. Apr. 8, 2{08published) (once
administrative forfeiture is complete, district eblacks authority to consider whether the

seized funds are linked to any drug activity); @diStates v. Daniel2010 WL 5140853,

* 3 (E.D. La., Dec. 10, 2010) (unpublished) (“im«¢ case, the government provided a
declaration of forfeiture evidencing that the pmipgthe defendant] seeks to reclaim has
already been forfeited.  Consequently, the Coack’s jurisdiction to consider [the
defendant’s] arguments that the money was seizedglan illegal traffic stop, was not
proceeds of drug transactions, and was not othemllegjally obtained by him or subject
to forfeiture. ... Filing a claim would have forcede government to initiate judicial
forfeiture proceedings in which [the defendant]Idotave asserted the claims he tries to
raise now. Because [the defendant] did not filenely claim of ownership, the Court is
limited to deciding whether the forfeiture of fundset the relevant procedural

requirements and comported with due process.”).
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VI.  Conclusion.

Through this action, plaintiff is attempting t@ch property that was
administratively forfeited to the Government at these of business on October 13,
2011. (DSJ Ex. 6 at 41). As discussed aboveQhist is without jurisdiction to
consider his claims that the seized monies wereatated to drug activities, and the
summary judgment evidence clearly refutes any atleg that plaintiff did not receive
notice of the forfeiture action. Accordingly, & iespectfully recommended that the
Court grant the Government’s motion for summarygjuent to dismiss plaintiff's action
for failure to state a claim upon which relief dangranted (D.E. 10), and that plaintiff's
claims be dismissed with prejudice.

Respectfully submitted this 27th day of June, 2013

UNIT D STATES MAGISTRATE JUDGE
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NOTICE TO PARTIES

The Clerk will file this Memorandum and Recommatioh and transmit a copy to
each party or counsel. WithtFOURTEEN (14) DAYS after being served with a copy
of the Memorandum and Recommendation, a party meayvith the Clerk and serve on
the United States Magistrate Judge and all pamigtien objections, pursuant to Fed. R.
Civ. P. 72(b), 28 U.S.C. § 636(b)(1), General Omder 2002-13, United States District
Court for the Southern District of Texas.

A party’s failure to file written objections todlproposed findings, conclusions,
and recommendation in a magistrate judge’s repaltracommendation within
FOURTEEN (14) DAYS after being served with a copglsbar that party, except upon
grounds ofplain error, from attacking on appeal the unobjected-to propdaetual

findings and legal conclusions accepted by theidistourt. Douglass v. United Servs.

Auto Ass’'n 79 F.3d 1415 (BCir. 1996) (en banc).
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