
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

GALVESTON DIVISION

DANA ALEGRIA,                   §
                                §

Plaintiff,       §
                                §
v.                              §          

    §
THE STATE OF TEXAS, LARRY       §      CIVIL ACTION  NO. G-06-0212
WILLIAMS, Individually and in   §
His Official Capacity, and      §
EDDIE KELLY, Individually and   §
in His Official Capacity,       § 
                                §

Defendants.      §

MEMORANDUM OPINION AND ORDER

 
Plaintiff, Dana Alegria, brings this action pursuan t to 42

U.S.C. § 1983 and Title IX of the Education Act Ame ndments of 1972,

20 U.S.C. § 1681, et seq. , for sexual harassment and violation of

rights guaranteed by the Fourteenth Amendment to th e United States

Constitution against defendants, the State of Texas  and Larry

Williams and Eddie Kelly in both their official and  individual

capacities.  For the reasons explained below, the c ourt will sua

sponte  grant summary judgment on the Title IX claims alle ged

against Williams and Kelly in their individual capa cities, and the

Title IX and § 1983 claims alleged against the Stat e of Texas and

Williams and Kelly in their official capacities, le aving the § 1983

claim alleged against Williams in his individual ca pacity as the

only claim remaining in this action. 
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1See Docket Entry No. 15, at p. 2.

2See Docket Entry No. 34, at pp. 2-3.

3See Order Granting in Part and Denying in Part Defe ndant’s
Motion to Dismiss, Docket Entry No. 15, at pp. 2-4.
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I.  Factual and Procedural Background

The factual background of this case is summarized i n both the

September 7, 2006, Order Granting in Part and Denyi ng in Part

Defendant’s Motion to Dismiss, 1 and the September 11, 2007,

Memorandum Opinion and Order. 2  On September 7, 2006, the court

dismissed the § 1983 claims for compensatory damage s but declined

to dismiss any § 1983 claims for prospective injunc tive relief

alleged against Williams in his official capacity u nder § 1983. 3

On December 1, 2006, the court granted plaintiff’s motion to amend

(Docket Entry No. 24), and on December 4, 2006, Pla intiff, Dana

Alegria’s, Third Amended Complaint was filed (Docke t Entry No. 25).

Plaintiff’s Third Amended Complaint asserts Title I X and § 1983

claims against the State of Texas and against Kelly  and Williams in

both their individual and official capacities.  On September 11,

2007, the court dismissed the § 1983 claim for fail ure to train and

supervise asserted against Kelly in his individual capacity,

declined to dismiss the Title IX claims asserted ag ainst the State

of Texas and the individual defendants in either th eir official or

their individual capacities, and ordered the plaint iff to show

cause “why the court should not sua sponte  grant summary judgment
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5Id.

6Plaintiff, Dana Alegria’s, Pleading in Response to Court’s
Order to Show Cause Showing Factual and Legal Basis  for Title IX
Claims (Plaintiff’s Response to Order to Show Cause ), Docket Entry
No. 35, p. 2.  Although the Clerk’s record indicate s that on
October 22, 2007, plaintiff filed a Supplemental Re sponse to Order
to Show Cause, Docket Entry No. 36, the documents d ocketed as
docket entry numbers 35 and 36 appear to be identic al.
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or dismiss all of the remaining claims except for t he § 1983 claims

for compensatory damages asserted against Williams in his

individual capacity.” 4  The court directed the plaintiff “to file

a written description –- including citations to the  record and

controlling case law -- of the factual and legal ba ses for the

Title IX claims and for the § 1983 claims for prosp ective

injunctive relief remaining in this action.” 5  In response

plaintiff states that her 

Third Amended Complaint does not assert injunctive
relief, therefore there is no need to brief this is sue —
however, Plaintiff did request declaratory relief.

The briefing herein is directed to citations to the
record and controlling case law supporting the fact ual
and legal bases for the Title IX claim directed aga inst
the State of Texas. 6

II.  Standard of Review

The Supreme Court has interpreted the plain languag e of

Rule 56(c) to mandate the entry of summary judgment  “after adequate

time for discovery and upon motion, against a party  who fails to

make a showing sufficient to establish the existenc e of an element

Case 3:06-cv-00212   Document 37   Filed in TXSD on 11/02/07   Page 3 of 39



7Memorandum Opinion and Order, Docket Entry No. 34, p. 38.

-4-

essential to that party’s case, and on which that p arty will bear

the burden of proof at trial.”  Celotex Corp. v. Ca trett , 106 S.Ct.

2548, 2552 (1986).  A district court may not genera lly “grant

summary judgment sua sponte  on grounds not requested by [a] moving

party.”  Lozano v. Ocwen Federal Bank, FSB , 489 F.3d 636, 641 (5th

Cir. 2007).  However, an exception exists when the district court

gives a party ten days’ notice.  Id.   “This requirement places a

party on notice that [s]he is in jeopardy of having  [her] case

dismissed and affords [her] the opportunity to put forth evidence

to show precisely how [s]he intends to prove [her] case at trial.”

Doe on Behalf of Doe v. Dallas Independent School D istrict (Doe I) ,

153 F.3d 211, 220 n.8 (5th Cir. 1998), cert. denied , 121 S.Ct. 766

(2001).  Following at least ten days’ notice, a dis trict court may

grant summary judgment sua sponte  on grounds not urged in a pending

motion.  Lozano , 489 F.3d at 641 (citing Judwin Properties, Inc. v .

U.S. Fire Ins. Co. , 973 F.2d 432, 436-37 (5th Cir. 1992)).  Because

on September 11, 2007, the court ordered plaintiff to show cause

“why the court should not sua sponte  grant summary judgment or

dismiss all of the remaining claims except for the § 1983 claims

for compensatory damages asserted against Williams in his

individual capacity,” 7 plaintiff has been on notice for more than

ten days that summary judgment could be granted on all but one of

the claims remaining in this action.
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III.  Title IX Claims

A. Applicable Law

Title IX of the Education Act Amendments of 1972 pr ovides that

“[n]o person in the United States shall, on the bas is of sex, be

excluded from participation in, be denied the benef its of, or be

subjected to discrimination under any education pro gram or activity

receiving Federal financial assistance.”  20 U.S.C.  § 1681(a).  The

Supreme Court has held that Title IX is enforceable  through an

implied right of private action against federal fun ding recipients,

Cannon v. University of Chicago , 99 S.Ct. 1946 (1979), and that

monetary damages are available in such actions.  Fr anklin v.

Gwinnett County Public Schools , 112 S.Ct. 1028 (1992).

In Franklin  a high school student alleged that a teacher had

sexually abused her on repeated occasions and that teachers and

school administrators knew about the abuse but took  no action.  Id.

at 1031.  The lower courts dismissed the student’s complaint upon

concluding that Title IX’s implied right of action did not allow

recovery of monetary damages.  Id.  at 1032.  The Supreme Court

reversed the lower courts’ dismissals after conclud ing that Title

IX supports a private action for damages, at least “in a case such

as this, in which intentional discrimination is all eged.”  Id.  at

1037.  The Court’s holding in Franklin  established that a federal

funding recipient can be held liable in damages in cases involving

a teacher’s sexual harassment of a student, but did  not define the
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contours of Title IX liability.  Id.  (“when a supervisor sexually

harasses a subordinate because of the subordinate’s  sex, that

supervisor ‘discriminate[s]’ on the basis of sex.’  Meritor Savings

Bank, FSB v. Vinson , 477 U.S. 57, 64, 106 S.Ct. 2399, 2404, 91

L.Ed. 49 (1986).  We believe the same rule should a pply when a

teacher sexually harasses and abuses a student.  Co ngress surely

did not intend for federal moneys to be expended to  support the

intentional actions it sought by statute to proscri be.”).  See also

Rosa H. v. San Elizaro Independent School District , 106 F.3d 648

(5th Cir. 1997) (holding that “minor students who h ave been

subjected to a sexual relationship with their teach ers have a

private cause of action for monetary damages” under  Title IX).

The Supreme Court addressed the contours of Title I X liability

in Gebser v. Lago Vista Indep. Sch. Dist. , 118 S.Ct. 1989 (1998).

In Gebser  the Court affirmed the Fifth Circuit’s holding tha t

school districts cannot be held liable for teacher- student sexual

harassment unless an employee with supervisory powe r over the

offending employee actually knew of the abuse, had the power to end

it, and failed to do so.  Id.  at 1994 (quoting Doe v. Lago Vista

Independent School District , 106 F.3d 1223, 1226 (“school districts

are not liable in tort for teacher-student [sexual]  harassment

under Title IX unless an employee who has been inve sted by the

school board with supervisory power over the offend ing employee

actually knew of the abuse, had the power to end th e abuse, and
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failed to do so”).  The Court explained that the Fi fth Circuit’s

decision was based in large part on its prior holdi ng in Rosa H. ,

106 F.3d at 648, in which the Fifth Circuit decline d to impose

strict liability on a school district for a teacher ’s sexual

harassment of a student, and its conclusion in Canu tillo

Independent School District v. Leija , 101 F.3d 393 (5th Cir. 1996),

cert. denied , 117 S.Ct. 2434 (1997), that strict liability is

inconsistent with Title IX.  Gebser , 118 S.Ct. at 1994.

The Gebser  petitioners argued to the Supreme Court that “in

light of Franklin ’s comparison of teacher-student harassment,

agency principles should likewise apply in Title IX  actions.”  Id.

at 1995.  Relying on a “Policy Guidance” issued by the Department

of Education (DOE), they also argued that school di stricts should

be held

liable in damages under Title IX where a teacher is
“aided in carrying out the sexual harassment of stu dents
by his or her position of authority with the
institution,” irrespective of whether school distri ct
officials had any knowledge of the harassment and
irrespective of their response upon becoming aware.   

Id.   Alternatively, the petitioners argued that “a sch ool district

should be liable for damages based on a theory of c onstructive

notice, i.e., where the district knew or ‘should have known’ ab out

harassment but failed to uncover and eliminate it.”   Id.

Asserting that “[b]oth standards [advanced by the p etitioners]

would allow a damages recovery in a broader range o f situations

than the rule adopted by the Court of Appeals, whic h hinges on

Case 3:06-cv-00212   Document 37   Filed in TXSD on 11/02/07   Page 7 of 39



-8-

actual knowledge by a school official with authorit y to end the

harassment,” id. , the Court acknowledged that “whether educational

institutions can be said to violate Title IX based solely on

principles of respondeat superior or constructive notice had not

been resolved by its citation of Meritor Savings  in Franklin .”  Id.

Then, explaining that Franklin ’s reference to Meritor Savings  “was

made with regard to the general proposition that se xual harassment

can constitute discrimination on the basis of sex u nder Title IX,

the Court rejected the petitioner’s reliance on pri nciples of

respondeat superior and constructive notice because, inter alia , 

Meritor ’s rationale for concluding that agency principles
guide the liability inquiry under Title VII rests o n an
aspect of that statute not found in Title IX: Title  VII,
in which the prohibition against employment
discrimination runs against “an employer,” 42 U.S.C .
§ 2000e-2(a) explicitly defines “employer” to inclu de
“any agent,” § 2000e(b). . . Title IX contains no
comparable reference to an educational institution’ s
“agents,” and so does not expressly call for applic ation
of agency principles.

Id.  at 1996.  Reasoning that “it would frustrate the p urposes of

Title IX to permit a damages recovery against a sch ool district for

a teacher’s sexual harassment of a student based on  principles of

respondeat superior or constructive notice, i.e., without actual

notice to a school district official,” id.  at 1997, the Court

reiterated its “concern . . . with ensuring that th e receiving

entity of federal funds [have] notice that it will be liable for a

monetary award.”  Id.  at 1998.  Accordingly, the Court held that 

in cases like this one that do not involve official
policy of the recipient entity . . . a damages reme dy
will not lie under Title IX unless an official who at a
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minimum has authority to address the alleged
discrimination and to institute corrective measures  on
the recipient’s behalf has actual knowledge of
discrimination in the recipient’s programs and fail s
adequately to respond.

We think, moreover, that the response must amount t o
deliberate indifference to discrimination.  The adm inis-
trative enforcement scheme presupposes that an offi cial
who is advised of a Title IX violation refuses to t ake
action to bring the recipient into compliance.  The
premise, in other words, is an official decision by  the
recipient not to remedy the violation.  That framew ork
finds a rough parallel in the standard of deliberat e
indifference.  Under a lower standard, there  would  be a
risk that the recipient would be liable in damages not
for its own official decision but instead for its
employees’ independent actions.  Comparable conside ra-
tions led to our adoption of a deliberate indiffere nce
standard for claims under § 1983 alleging that a
municipality’s actions in failing to prevent a
deprivation of federal rights was the cause of the
violation.

Id.  at 1999.  

Applying the actual notice/deliberate indifference framework

to the facts before it, the Gebser  Court characterized the outcome

as “fairly straightforward, as petitioners do not c ontend they can

prevail under an actual notice standard.”  Id.   The Court explained

that

[t]he only official alleged to have had information  about
[the teacher’s] misconduct is the high school princ ipal.
That information, however, consisted of a complaint  from
parents of other students charging only that [the
teacher] had made inappropriate comments during cla ss,
which was plainly insufficient to alert the princip al to
the possibility that [the teacher] was involved in a
sexual relationship with a student.  Lago Vista,
moreover, terminated [the teacher’s] employment upo n
learning of his relationship with [the complainant] .
Justice STEVENS points out in his dissenting opinio n that
[the teacher] of course had knowledge of his own ac tions
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. . . Where a school district’s liability rests on actual
notice principles, however, the knowledge of the
wrongdoer himself is not pertinent to the analysis.

Id.  at 2000.  The Court also rejected the petitioners’  attempt to

ground liability on the school district’s failure t o promulgate and

publicize an effective policy and grievance procedu re for sexual

harassment claims as required by the DOE’s regulati ons because

“Lago Vista’s alleged failure to comply with the re gulations . . .

does not establish the requisite actual notice and deliberate

indifference.  And in any event, the failure to pro mulgate a

grievance procedure does not itself constitute ‘dis crimination’

under Title IX.”  Id.     

Thus, following Gebser  plaintiffs seeking to recover damages

for a teacher’s sexual harassment of a student must  establish that

(1) an employee of the federal funding recipient wi th supervisory

power over the alleged harasser (2) had actual know ledge of the

harassment and (3) responded with deliberate indiff erence.  Gebser ,

118 S.Ct. at 1999.  “[T]o qualify as a supervisory employee whose

knowledge of abusive conduct counts as the [funding  recipient’s]

knowledge, . . . [an] official must at least serve in a position

with the authority to ‘repudiate that conduct and eliminate the

[harassment]’ on behalf of the [funding recipient]. ”  Rosa H. , 106

F.3d at 661 (quoting Nash v. Electrospace System, I nc. , 9 F.3d 401,

404 (5th Cir. 1993)).  Notice of harassment to empl oyees who have

no authority beyond reporting the misconduct to oth er employees is
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insufficient to expose a federal funding recipient to Title IX

liability.  Id.

“[T]he plaintiff in a Title IX damages suit based o n a

teacher’s behavior must prove actual knowledge of m isconduct . . .

and must also prove that the officials having that knowledge

decided not to act on it.”  Delgado v. Stegall , 367 F.3d 668, 674

(7th Cir. 2001).  The “actual knowledge” requiremen t is based on

the subjective standard that “the official must bot h be aware of

facts from which the inference could be drawn that a substantial

risk of serious harm exists, and he must also draw the inference.”

Rosa H. , 106 F.3d at 658 (quoting Farmer v. Brennan , 114 S.Ct. 1970

(1994)).  An official decision by the school distri ct not to remedy

the violation requires that the supervisory employe e’s response

“amount to deliberate indifference to discriminatio n.”  Gebser , 118

S.Ct. at 1999.  See also  Davis v. Monroe County Board of Education ,

119 S.Ct. 1661 (1999) (defining Title IX deliberate  indifference

standard for student-to-student harassment as when the “response to

the harassment or lack thereof is clearly unreasona ble in light of

the known circumstances”).

In Davis , 119 S.Ct. at 1676, the Supreme court extended Geb ser

to allow school district liability for deliberate i ndifference to

known acts of student-on-student sexual harassment.   In Davis  the

complainant alleged that her daughter had been subj ected to

repeated, severe, pervasive harassment that was not  only verbal but
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included numerous acts of objectively offensive tou ching by a

fellow student over a five-month period, that multi ple victims of

the alleged wrongdoer’s misconduct had sought an au dience with the

school principal, and that the school board made no  effort to

investigate the complaints or stop the harassment.  Id.   Applying

the Gebser  standard to the alleged facts, the Court held that  the

Eleventh Circuit erred in dismissing the case becau se the alleged

facts suggested that the complainant might be able to show both

actual knowledge and deliberate indifference on the  part of the

school board.  Reasoning that a federal funding rec ipient cannot be

held directly liable for its deliberate indifferenc e absent the

authority to take remedial action, the Court explai ned that if a

funding recipient has not engaged in harassment dir ectly, “it may

not be liable for damages unless its deliberate ind ifference

‘subject[s]’ its students to harassment.  That is, the deliberate

indifference must, at a minimum, ‘cause [students] to undergo’

harassment or ‘make them liable or vulnerable’ to i t.”  Id.  at

1672.  The Court also explained that funding recipi ents may not be

deemed deliberately indifferent to acts of student- on-student

harassment unless the funding “recipient’s response  to the

harassment or lack thereof is clearly unreasonable in light of the

known circumstances.”  Id.  at 1674.

Federal funding recipients may avoid liability unde r a

deliberate indifference standard by responding reas onably to a risk
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of harm, even if the response is unsuccessful.  See  Doe v. Dallas

Independent School District , 220 F.3d 380, 384 (5th Cir. 2000),

cert. denied , 121 S.Ct. 766 (2001).  What constitutes appropria te

remedial action for allegations of discrimination i n Title IX cases

depends on the particular facts of each case.  Id.

B. Individual Capacity Claims

The court’s September 11, 2007, Memorandum Opinion and Order

stated that 

[s]ince liability under Title IX only lies against
programs or activities that receive federal financi al
assistance, the court is . . . inclined to dismiss sua
sponte  the Title IX claims that plaintiff has asserted or
attempted to assert against Williams and Kelly in t heir
individual capacities as not actionable.  See  Smith v.
Metropolitan School District Perry Township , 128 F.3d
1014, 1019 (7th Cir. 1997), cert. denied , 118 S.Ct. 2367
(1998). 8

In Rowinsky v. Bryan Independent School District , 80 F.3d 1006

(5th Cir.), cert. denied , 117 S.Ct. 165 (1996), the Fifth Circuit

dismissed a Title IX claim for student-on-student s exual harassment

on grounds that Title IX imposes liability only for  the acts of

federal grant recipients.  Id.  at 1012-13 (“As an exercise of

Congress’s spending power, Title IX makes funds ava ilable to a

recipient in return for the recipient’s adherence t o the conditions

of the grant.  While it is plausible that the condi tion imposed

could encompass ending discriminatory behavior by t hird parties,
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the more probable inference is that the condition p rohibits certain

behavior by the grant recipients themselves.”).  Al though the

Supreme Court has since recognized that Title IX li ability extends

to student-on-student harassment, Davis , 119 S.Ct. at 1676, the

Court explained there that liability could only be based on the

funding recipients’ deliberate indifference to know n acts of sexual

harassment evidenced by its own failure to investig ate complaints

and eliminate harassment.  Id.   Although Rowinsky ’s main conclusion

that Title IX’s implied right of private action did  not encompass

claims for student-on-student harassment has since been overturned,

the Fifth Circuit’s conclusion that liability under  Title IX lies

only for the acts of grant recipients appears to re main sound.

Reasoning that the private right to damages for vio lation of

Title IX recognized by the Supreme Court is based o n the theory

that recipients of federal funding have acquiesced to suit in

federal court, and that recipients of federal fundi ng are not

individuals but, instead, educational programs or a ctivities, other

circuit courts of appeals that have addressed this issue have held

that Title IX does not permit actions against indiv iduals.  See

Lipsett v. University of Puerto Rico , 864 F.2d 881, 884, 901 (1st

Cir. 1988) (“the separate liability of the supervis ory officials at

the University must be established, if at all, unde r § 1983, rather

than under Title IX”); Lillard v. Shelby County Boa rd of Education ,

76 F.3d 716, 730 (6th Cir. 1996) (Nelson, J., concu rring) (“I do
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not believe that Title IX can appropriately be read  as subjecting

anyone other than educational institutions to liabi lity for

violation of its terms.”); Smith v. Metropolitan Sc hool District

Perry Township , 128 F.3d 1014, 1019 (7th Cir. 1997), cert. denied ,

118 S.Ct. 2367 (1998) (Title IX allows suits only a gainst

institutions; it does not allow suits against indiv idual

defendants); Kinman v. Omaha Public School District , 171 F.3d 607,

611 (8th Cir. 1999) (“Title IX will not support an action against

[defendant] in her individual capacity”); Hartley v . Parnell , 193

F.3d 1263, 1270 (11th Cir. 1999) (“Individual schoo l officials

. . . may not be held liable under Title IX.”).  Di strict courts in

this circuit have also held that individuals may no t be held liable

under Title IX.  See  Doe v. Hillsboro I.S.D. , 81 F.3d 1395, 1400

n.9 (5th Cir. 1996) (observing that district courts  in the Circuit

have all ruled that individuals cannot be sued unde r Title IX).

Because the court is persuaded that the reasoning r elied upon by

these courts is sound, the court concludes that the  Title IX claims

that plaintiff has asserted against Williams and Ke lly in their

individual capacities are not cognizable.

C. Official Capacity Claims and Claims Against the State of Texas

The court’s September 11, 2007, Memorandum Opinion and Order

stated that 

liability under Title IX will not lie unless the
defendant that has control over the harasser acts w ith
deliberate indifference to the harassment or otherw ise
fails to remedy it.  See  Davis , 119 S.Ct. at 1671.  Based
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on the current record, the court is inclined to gra nt
summary judgment sua sponte  on the Title IX claims that
plaintiff has asserted against the State of Texas a nd
against Williams and Kelly in their official capaci ties
because the uncontradicted evidence is that neither  Kelly
nor anyone else at the GCCS&CD knew that Williams w as
harassing the plaintiff until the Galveston County
District Attorney’s office informed Kelly of plaint iff’s
allegations, and that as soon as Kelly learned of t hose
allegations he took remedial action by suspending
Williams and initiating disciplinary procedures tha t
caused Williams to resign. 9

 “[O]fficial capacity suits generally represent only  another

way of pleading an action against an entity of whic h an officer is

an agent.”  Monell v. Department of Social Services  of the City of

New York , 98 S.Ct. 2018, 2036 n.55 (1978). Plaintiff argues  that

[i]n the case at bar, the acts of Larry Williams, o ther
officers and supervisors were known to the [GCCS&CD ]; the
conduct included the failure of the department to t ake
proactive corrective measures when placed on notice  of
pervasive sexual comments and actions by its probat ion
officers and supervisors.  Even under the withering
criticism of state district judges, Edward Kelly re fused
to inform the board of the offensive conduct, attem pted
to hide the conduct, and simply told the judges to mind
their own business — he hid under the umbrella of b eing
a state employee.  According to the judges, the pro blem
with Kelly’s logic was that the actions of the
supervisors and the probation officers spelled trou ble
for female employees — and probationers and “not ju st the
pretty ones.” 10

Plaintiff also argues that 

Kelly had the power to take corrective action with regard
to the impermissible conduct that was verbal, physi cal
and/or that bordered on harassment of female employ ees
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and probationers.  The facts show that Kelly was ho stile
to input by the district judges, allowed overt offe nders
to resign, and did not take action unless pushed.  The
discovery revealed a department that was out of
control. 11

The gist of plaintiff’s argument is that the State of Texas

possessed actual knowledge of a sexually charged en vironment at

GCCS&CD through complaints of sexually inappropriat e conduct by

Williams and by three other individuals -- Miguel O rtega, Travis

Scoggins, and Bernardo Almaraz -- and that Kelly’s failure to

implement a policy aimed at protecting probationers  demonstrates

deliberate indifference to the risk of harm that th e sexually

charged environment at GCCS&CD posed to plaintiff a nd other

probationers.  Plaintiff also argues that “the ques tion of whether

summary judgment should be granted turns on the Cou rt’s

interpretation of deliberate indifference as either  the

indifference relating only to the ‘individual compl ainer’ or

deliberate indifference relating to the entire reco rd.” 12

Assuming without deciding that plaintiff’s Title IX  claims for

monetary damages against the State of Texas and aga inst Williams

and Kelly in their official capacities are not barr ed by sovereign

immunity, 13 the court concludes that these defendants are enti tled
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plaintiff reported Williams’ conduct to the Galvest on County
District Attorney’s office but that she never repor ted Williams’
conduct to Kelly or to anyone else at GCCS&CD).  Se e also Affidavit
of Dana Alegria, Attachment 4 to Docket Entry No. 3 2 (stating that
plaintiff reported Williams’ conduct to the Galvest on County
District Attorney’s office in January of 2006 and t hat she only
talked to Kelly about it afterwards).

-18-

to summary judgment because plaintiff has failed to  present summary

judgment evidence from which a reasonable trier of fact could

conclude that any state official with supervisory p ower over

Williams had actual knowledge of the alleged harass ment and

responded thereto with deliberate indifference.

1. Knowledge of Williams’ Harassment of Plaintiff

Plaintiff acknowledged in her deposition that she d id not tell

anyone at the GCCS&CD about Williams’ harassment; p laintiff chose

instead to complain first to family members and the n in January of

2006 to the Galveston County District Attorney’s of fice. 14

Plaintiff does not argue that once the District Att orney’s office

notified Kelly about her allegations that Kelly fai led to
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investigate them, or failed to stop Williams from h arassing her.

Instead, plaintiff argues that Kelly’s reaction to her complaint

was unreasonable because instead of firing Williams , he allowed

Williams to resign. 15  Because courts all measure the reasonableness

of a funding recipient’s response to actual notice of sexual

harassment in terms of whether an investigation was  conducted and

the harassment stopped, and because the undisputed evidence in this

case is that once Kelly received actual notice of p laintiff’s

allegations he confronted Williams and stopped the plaintiff’s

harassment, the court is not persuaded that plainti ff has raised a

genuine issue of material fact regarding the reason ableness of

Kelly’s response to actual notice of Williams’ hara ssment of

plaintiff.

2. Knowledge of Williams’ Prior Harassment of Others

Plaintiff argues that 

Williams’ conduct was not isolated to Plaintiff.  U nder
Attachment 11, the Court will find an internal memo randum
directed to Eddie Kelly dated February 9, 2006.  Th e
Memorandum explained that another probationer had
complained of Williams as early as December 2003. 16

Plaintiff also argues that “[u]nder Attachment 12, the Court will

find a letter from Kelly Bozeman who conveyed infor mation [to Kelly
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about harassment by Williams] from another probatio ner, Karen

Walton.” 17  

(a) Bozeman Letter

The Bozeman letter is dated January 26, 2006.  It s tates that

at about 1:30 that afternoon Shirley Shaw came to B ozeman’s office

to report a phone call that she had received from a  defendant named

Karen Walton who had once been supervised by Willia ms.  According

to Shaw, Walton stated that Williams always “talked  ‘dirty’” to

her, but that she had never reported his comments t o anyone other

than her current counselor. 18  Since Bozeman testified that she was

Williams supervisor when he resigned, that he resig ned during the

first two weeks of January of 2006, 19 and that she had “never had

a complaint made to [her] until after Mr. Williams left . . . [the]

department,” 20 her letter of January 26, 2006, does not support

plaintiff’s contention that Kelly or any other stat e official with

supervisory power over Williams had actual notice o f Williams’

misconduct prior to notice of plaintiff’s allegatio ns.  At best,

Bozeman’s letter evidences only that at some uniden tified time

prior to the disclosure of plaintiff’s allegations,  defendant Karen
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Walton reported to her counselor that Williams talk ed “dirty” to

her.  Because plaintiff fails to present any eviden ce from which a

reasonable trier of fact could conclude that Walton ’s counselor was

a state official with supervisory power over Willia ms who responded

with deliberate indifference to knowledge of Willia ms’ misconduct,

the court concludes that the Bozeman letter is insu fficient to

raise a genuine issue of material fact for trial.

(b) Ellis-Henry Internal Memorandum

The internal memorandum is dated January 26, 2007, and written

by Robin Ellis-Henry, a probation officer, who stat es that around

December of 2003 a probationer under her supervisio n named Rebecca

Alaniz told her that she had been sexually harassed  by Williams.

Ellis-Henry states that Williams told Alaniz that i f she would

perform sexual favors for him, he would have her pr obation fees

waived. 21  Ellis-Henry states that after receiving this repo rt, she

gave Alaniz the number to the Office of Inspector G eneral (OIG) and

advised Alaniz to contact them with her complaint.  Ellis-Henry

explained that she gave Alaniz the OIG’s number bec ause Alaniz was

too afraid to tell Ellis-Henry’s then supervisor, M agdalene

Sanchez, about Williams’ conduct because Alaniz fea red jeopardizing

her probation discharge. 22  Plaintiff argues that 
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[i]nstead of the probation officer and then the
supervisor reporting the information to others in
authority and/or taking action, they put the burden  on
Ms. Alaniz to report the same to the Office of the
Inspector General.  It should be noted that Ms. San chez
is a person of authority who could have taken actio n on
the complaint. 23  

Plaintiff argues that the failure of Ellis-Henry an d/or Sanchez to

report the complaint to Kelly and/or to take other corrective

action shows “that the deliberate indifference[] as  to the conduct

in the department created [a sexually charged] atmo sphere.” 24 

The Supreme Court’s holding in Gebser  that federal funding

recipients cannot be held liable under Title IX unl ess they have

actual knowledge of harassment left open the questi on of whether

the federal funding recipient must have had actual knowledge that

the plaintiff herself was subjected to sexual haras sment, or

whether knowledge that other individuals had been s ubjected to

harassment is sufficient to support liability.  See  Johnson v.

Galen Health Institutes, Inc. , 267 F.Supp.2d 679, 687 (W.D. Ky.

2003) (recognizing that the Court’s analysis in Geb ser  left this

question open).  Although the Fourth Circuit has in terpreted

Gebser ’s requirement of “actual knowledge of discriminati on in the

recipient’s programs” to require “a showing that . . .

[appropriate] officials possessed actual knowledge of the
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discriminatory conduct in question,” Baynard v. Mal one , 268 F.3d

228, 237-38 (4th Cir. 2001), cert. denied , 122 S.Ct. 1357 (2002),

district courts have held that the funding recipien t need only

“have possessed enough knowledge of the harassment that it

reasonably could have responded with remedial measu res to address

the kind of harassment upon which plaintiff’s legal  claim is

based.”  Johnson , 267 F.Supp.2d at 687 (quoting Folkes v. New York

College of Osteopathic Med. , 214 F.Supp.2d 273 (E.D.N.Y. 2002)). 

Asserting that “[a]ctual knowledge of intentional

discrimination and actual knowledge of the actual p laintiff’s

experiences are two different things,” id.  at 688, the Johnson

court reasoned that the Gebser  notice standard does not require

actual notice of previous acts of harassment commit ted against the

plaintiff by the alleged wrongdoer before a funding  recipient may

be held liable for the wrongdoer’s misconduct.  Id.   Instead, the

court concluded that “the actual notice standard is  met when an

appropriate official has actual knowledge of a subs tantial risk of

abuse . . . based on prior complaints by other[s].”   Id.   An

“appropriate official” is one who serves in “a posi tion with the

authority to repudiate . . . [the harassing] conduc t and eliminate

the discrimination on behalf of the [funding recipi ent].”  Rosa H. ,

106 F.3d at 661.  See also  Gebser , 118 S.Ct. at 1994 (affirming the

Fifth Circuit’s holding that Title IX liability att aches when an

official who has been invested with supervisory pow er over the
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offending employee actually knew of the abuse, had the power to end

the abuse, and failed to do so).

Assuming without deciding that plaintiff may satisf y Gebser ’s

actual notice standard by presenting evidence from which a

reasonable trier of fact could conclude that an app ropriate

official had actual knowledge of a substantial risk  of abuse to

probationers based on prior complaints by others, t he court is

still not persuaded that plaintiff has presented ev idence capable

of raising a genuine issue of material fact for tri al.  Although

plaintiff has presented evidence that in 2003 Ellis -Henry

communicated Alaniz’s complaints about Williams’ co nduct to her

supervisor, Sanchez, and has asserted that “Sanchez  is a person of

authority who could have taken action on the compla int,” 25

plaintiff has failed to present any evidence from w hich a

reasonable fact finder could conclude that in 2003 (when Alaniz

complained to Ellis-Henry) Sanchez had supervisory power over

Williams, or that Sanchez’s response to Ellis-Henry ’s report was

unreasonable under the known circumstances.  Instea d, plaintiff

asserts that

[f]rom the factual record before this Court, Kelley
clearly had authority to take corrective measures.
Plaintiff contends that the Supervisor Officer Sanc hez
once informed about Larry Williams’ conduct in 2003  had
authority to address the grievance (Alaniz complain t) and
institute corrective measures — include reporting t o
Kelley.  By way of example, a current Community
Supervision Supervisor explained that her role is t o
manage employees, ensure office policy and procedur es are
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followed, to deal with Human Resource issues and to
supervise case load management.

In the case of Murrell v. School District No. 1, Denver,
Colorado, 186 F.3d 1238 (10th Cir. 1999), the Tenth
Circuit when addressing the question of job titles
declined to limit its analysis to a particular job title
or positions (that would constitute the authority t o
address the alleged discrimination and to institute
corrective measures).  The Court explained that “de ciding
who exercises substantial control for the purposes of
Title IX liability is necessarily a fact-based inqu iry.”
Id. at 1247. 26

Plaintiff’s argument appears to be that at all time s relevant

to this case Kelly possessed the authority to inves tigate and

correct Williams’ conduct, but that as a supervisor , Sanchez

possessed the authority to address Alaniz’s complai nt about

Williams’ misconduct and take corrective measures b y reporting the

complaint to Kelly.  However, since the Fifth Circu it has held that

notice of teacher-student harassment to employees w ho have no

authority beyond reporting the misconduct to other school district

employees is insufficient to expose a federal fundi ng recipient to

Title IX liability, Rosa H. , 106 F.3d at 661, and since plaintiff

has failed to present any evidence from which a rea sonable fact

finder could conclude that Sanchez possessed any au thority beyond

the ability to report Alaniz’s complaint to Kelly, the court is not

persuaded that evidence that Ellis-Henry reported A laniz’s

complaint to Sanchez is sufficient to expose the St ate of Texas

and/or the official capacity defendants to Title IX  liability.
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Moreover, even if notice to Sanchez were sufficient  to impose

Title IX liability on these defendants, the court c oncludes that

plaintiff has failed to present any evidence from w hich a

reasonable fact finder could conclude that Sanchez responded to

this notice with deliberate indifference.

In her letter to Kelly, Ellis-Henry stated that she

told Mrs. Sanchez to come speak to defendant [Alani z] in
regards to allegations that P.O. Williams had been making
sexual advances toward her.  Mrs. Sanchez did speak  to
the defendant.  When I returned I asked the defenda nt if
she told Mrs. Sanchez and she replied no because sh e was
afraid [of] Mrs. Sanchez.  I encouraged the defenda nt to
contact O[ffice of] I[nspector] G[eneral] and repor t the
situation. 27

Thus, the undisputed evidence is that when Sanchez learned of

Alaniz’s complaint she did not fail to take any act ion but,

instead, met with Alaniz to investigate the complai nt.  When Alaniz

refused to verify the complaint to Sanchez, Sanchez  took no further

action.  Although Sanchez’s response to Alaniz’s co mplaint did not

succeed at correcting Williams’ misconduct, in ligh t of Alaniz’s

refusal to verify the complaint and absent any evid ence that

Sanchez had received any other complaints about Wil liams’

misconduct, the court is not persuaded that Sanchez ’s response to

Alaniz’s complaint was unreasonable under the known  circumstances.

See Doe , 220 F.3d at 384 (officials may avoid liability un der a
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deliberate indifference standard by responding reas onably to a risk

of harm, even if the response is unsuccessful).

3. Knowledge of Sexually Charged Environment

Arguing that “[d]efendant State of Texas should rem ain in this

action and Plaintiff should be allowed to proceed o n her Title IX

claim,” 28 plaintiff asserts that “[d]efendant’s agent” subje cted

probationers and employees alike to a “sexually cha rged environment

. . . [that] has to be viewed contextually and not isolated to the

acts directed to Alegria.” 29  Plaintiff argues that “[a] contextual

view imports knowledge.  An isolated restricted vie w would prevent

one from seeing Alegria as a byproduct, victim and/ or subject of

[a] dysfunctional system.” 30  As additional evidence that Kelly and

the State of Texas possessed knowledge of other com plaints of

sexual harassment in the GCCS&CD, plaintiff cites t he deposition

testimony of the Honorable Susan Criss, presiding j udge of the

212th Judicial District Court who serves together w ith other

district judges on the board that oversees the GCCS &CD.  Plaintiff

asserts that when questioned about the state’s know ledge of other

complaints of sexual harassment in the GCCS&CD, Jud ge Criss

testified that inappropriate sexual conduct was ext ensive at the

GCCS&CD and that Kelly’s reaction to complaints of inappropriate
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sexual conduct was “tantamount to indifference.” 31  Although the

list of examples of inappropriate sexual conduct co mpiled by

plaintiff from Judge Criss’s testimony is over five  pages long, 32

the examples are all related to the actions of thre e individuals:

Bernardo Almaraz, Miguel Ortega, and Travis Scoggin s.

(a) Bernardo Almaraz

Almaraz was a probation officer at the GCCS&CD.  As serting

that Almaraz attempted to assault a Galveston proba tioner during a

home visit, and that Kelly failed to report the inc ident to the

judges on the GCCS&CD’s governing board, 33 plaintiff argues that

Kelly “concealed the criminal charges against Almar az” 34 from the

judges on GCCS&CD’s board, and that Kelly’s conceal ment of these

charges evidences deliberate indifference to the se xually charged

environment at GCCS&CD.

The summary judgment evidence establishes that on J uly 1,

2003, a probationer complained to Kelly about inapp ropriate conduct

of a sexual nature between her and her probation of ficer, Almaraz,

that Kelly immediately contacted the Pasadena Polic e Department to

initiate an investigation, that the detectives inve stigating the
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complaint asked Kelly to let them complete their in vestigation

before he initiated disciplinary action, that on Ju ly 10, 2003, the

detectives contacted Almaraz for his statement, whe reupon Almaraz

resigned by leaving a message on his supervisor’s o ffice telephone

and placing a letter of resignation dated July 11, 2003, in her

office mail box. 35  The evidence also establishes that Almaraz was

subsequently indicted for official oppression and p laced on

community supervision for that offense. 36  Although plaintiff argues

that Kelly responded with deliberate indifference t o Almaraz’s

conduct because he did not report the incident to G CCS&CD’s board

until several months after it had occurred and, the n, only in

response to questioning from the board, 37 plaintiff has failed to

present any evidence contradicting the defendants’ evidence that

Kelly took effective remedial action immediately up on learning of

Almaraz’s misconduct.  Moreover, plaintiff has also  failed to

present any evidence from which a reasonable fact f inder could

conclude that Almaraz’s misconduct placed defendant s on actual

notice that Williams posed a threat to plaintiff or  the other

probationers that he supervised, that Kelly had a d uty to report

Almaraz’s misconduct to GCCS&CD’s board earlier tha n he did, that
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Kelly’s failure to report the incident earlier was unreasonable

under the circumstances, or that it caused the plai ntiff to undergo

harassment at Williams’ hands, or made plaintiff li able or

vulnerable to such harassment.  See  Gebser , 118 S.Ct. at 1999-2000

(evidence that the defendant failed to comply with DOE regulations

was insufficient to satisfy the requisite standards  for actual

notice and deliberate indifference).

(b) Miguel Ortega

Ortega was a probation officer at the GCCS&CD.  Pla intiff

argues that Judge Criss’s testimony establishes tha t Ortega

sexually harassed court staff and prosecutors by ma king sexual

noises and gestures, and inappropriately touching s ome of them. 38

The summary judgment evidence establishes that in e arly 2004,

Ortega was acting in unspecified “sexually inapprop riate [ways] in

the 122nd District Court towards female employees i n the court and

the DA’s office in the courthouse.” 39  Judge Criss testified that

GCCS&CD employees complained that Ortega would hara ss “women in the

lobby by sitting next to them and saying things lik e, ‘Can I kiss

you, Cupcake?’ and making sexual noises that . . . upset[]

people.” 40  In response, Ortega was transferred to a job that  did
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not require his regular presence in the courthouse.   Unsatisfied

with Ortega’s reassignment, the judges on the GCCS& CD board ordered

Kelly to prohibit Ortega from supervising women. 41  Judge Criss

testified that Kelly first ordered Ortega not to su pervise pretty

women, and only upon further direction reluctantly agreed to order

Ortega not to supervise any women.  Judge Criss tes tified that

instead of following Kelly’s order, Ortega had wome n who reported

to him for community service sign waivers indicatin g their

agreement to be supervised by him. 42  Judge Criss also testified

that by the time the board learned of Ortega’s prac tice of

obtaining waivers from women, Ortega had already be en fired. 43

Judge Criss’s testimony shows that GCCS&CD employee s

complained that Ortega was verbally abusive to othe rs, and that his

verbal abuse included sexually laden comments made to probationers

in the GCCS&CD’s lobby.  However, none of the compl aints about

Ortega evidence sexually assaultive conduct or fear  of sexually

assaultive conduct like that to which Williams alle gedly subjected

the plaintiff.  Moreover, Judge Criss’s testimony e stablishes that

neither Kelly nor the GCCS&CD board stood idle in t he face of the

complaints about Ortega’s conduct but, instead, ini tially took

measures aimed at curbing Ortega’s ability to engag e in such
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conduct and, when those failed, terminating Ortega’ s employment.

Although Judge Criss disagreed with Kelly’s managem ent of Ortega,

plaintiff fails to present any evidence from which a reasonable

fact finder could conclude that Ortega’s misconduct  placed

defendants on actual notice that Williams posed a t hreat to

plaintiff or the other probationers that he supervi sed, caused the

plaintiff to undergo harassment at Williams’ hands,  or made

plaintiff liable or vulnerable to such harassment.  See  Doe v.

Taylor Independent School District , 15 F.3d 443, 458 (5th Cir.)

(en banc), cert. denied sub nom , Lankford v. Doe , 115 S.Ct. 70

(1994) (superintendent who had actual notice of a p attern of

inappropriate sexual behavior was not deliberately indifferent

where he took some steps in response to that knowle dge even though

his steps were ineffective).

(c) Travis Scoggins

Scoggins was a supervisor at the GCCS&CD. Plaintiff  argues

that Judge Criss’s testimony and GCCS&CD records re veal that

Scoggins harassed probation officers and other memb ers of the

GCCS&CD staff by yelling, cursing, and making sexua lly explicit

gestures, 44 and that despite having both actual knowledge of

repeated complaints against Scoggins and supervisor y authority over

Scoggins, Kelly failed to take corrective action ag ainst Scoggins.
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The summary judgment evidence establishes that begi nning as

early as July of 2000 and continuing until Septembe r of 2003 when

Scoggins retired, Kelly received complaints from me n and woman

alike about Scoggins’ violent outbursts and frequen t use of

profanity. 45  The evidence also establishes that from time to t ime

Scoggins was subjected to disciplinary action, but that Judge Criss

and others decried those disciplinary actions as in sufficient to

remedy Scoggins’ abusive conduct.  The complaints a gainst Scoggins

all express fear of his violent temper, verbal abus e, and lack of

anger management skills. 46  None of the complaints against Scoggins

evidence sexually assaultive conduct or fear of sex ually assaultive

conduct like that to which Williams allegedly subje cted the

plaintiff.  Because in Gebser , 118 S.Ct. at 2000, the Supreme Court

held that complaints “charging only that [the alleg ed wrongdoer]

had made inappropriate comments . . . [were] plainl y insufficient

to alert the [federal funding recipient] to the pos sibility that

[the alleged wrongdoer] was involved in a sexual re lationship,” the

court concludes that evidence that Scoggins display ed a violent

temper and engaged in verbal abuse that included pr ofanity was

insufficient to alert Kelly or any other supervisor y official at

the GCCS&CD to the possibility that Williams was se xually abusing

the plaintiff.
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(d) Collective Knowledge  

For the reasons explained above, the court conclude s that the

evidence of sexual misconduct attributable to Almar az, Ortega, and

Scoggins is insufficient to raise a genuine issue o f material fact

for trial because that evidence would not allow a r easonable trier

of fact to conclude that an official with superviso ry power over

Williams knew about his sexual misconduct, had the power to end it,

and unreasonably failed to do so.  Nor is the court  persuaded that

when viewed collectively, the evidence of sexual mi sconduct

attributable to Almaraz, Ortega, and Scoggins, is c apable of

raising a genuine issue of material fact for trial on grounds that

their conduct collectively created a sexually hosti le environment.

There are arguably two ways in which sexual harassm ent in the

educational context can constitute gender-based dis crimination

actionable under Title IX.  See  Frazier v. Fairhaven Sch. Comm. ,

276 F.3d 52, 65 (1st Cir. 2002).  Liability can be based upon “quid

pro quo” harassment (i.e., receipt of a benefit con ditioned on

submission to sexual conduct) or on “hostile enviro nment”

harassment (i.e., sexual conduct which, inter alia , creates an

intimidating environment).  Id.   See also  Leija , 101 F.3d at 397.

Although plaintiff argues that “the facts herein re flect both a

quid pro quo  and a persistent and pervasive harassment,” 47 plaintiff
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testified that apart from the time she spent with W illiams, she

never felt harassed or uncomfortable at the probati on office

because she was a woman, and never observed any beh avior by any of

the other probation officers that she considered in appropriate

towards women. 48  Moreover, plaintiff’s allegations that Williams

subjected her to unwanted sexual acts constitute al legations of

quid pro quo  as opposed to hostile environment sexual harassmen t.

Plaintiff has not cited and the court has not found  any authority

for the proposition that actual notice of a sexuall y charged (or

hostile) environment constitutes actual notice of q uid pro quo

sexual harassment.  See  Gebser , 118 S.Ct. at 2000 (holding that

complaints charging only that an alleged wrongdoer made

inappropriate comments were insufficient to alert a  federal funding

recipient to the possibility that the alleged wrong doer was

involved in a sexual relationship); Johnson , 267 F.Supp.2d at 679

(reasoning that actual knowledge of sexually offens ive environment

did not place school district on actual notice of q uid pro quo

sexual harassment).

Even if the court were to conclude that the evidenc e plaintiff

has presented of Almaraz’s, Ortega’s, and Scoggins’  misconduct is
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sufficient to show that the GCCS&CD suffered from a  sexually

charged environment, that evidence would not be suf ficient to

establish liability under Title IX absent evidence that an official

with supervisory authority over the GCCS&CD was bot h aware of facts

from which an inference could be drawn that the sex ually charged

environment at GCCS&CD posed a substantial risk tha t plaintiff

and/or other probationers would be subjected to sex ually abusive

quid pro quo  conduct and that the official actually drew that

inference.  See  Rosa H. , 106 F.3d at 658.

Because plaintiff has failed to present evidence ca pable of

establishing that anyone other than Kelly possessed  supervisory

power over the GCCS&CD employees, or that when noti fied of sexual

misconduct committed by Almaraz, Ortega, Scoggins, or Williams,

Kelly failed to take corrective measures that in al l but one of the

cases (Scoggins) succeeded in stopping the miscondu ct, the court is

not persuaded that plaintiff has presented evidence  from which a

reasonable trier of fact could conclude that Kelly responded with

deliberate indifference to any known acts of sexual ly abusive quid

pro quo  conduct.  Moreover, because Scoggins’ misconduct i nvolved

comments and verbal abuse as opposed to the quid pr o quo  type of

sexual harassment of which the plaintiff complains,  the court is

not persuaded that plaintiff has presented evidence  from which a

reasonable trier of fact could conclude that actual  knowledge of

Scoggins’ conduct could have placed the GCCS&CD on notice that
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plaintiff faced a substantial risk of being subject ed to quid pro

quo  sexual abuse.

IV.  Section 1983 Claims for Prospective Injunctive Relief

In response to Williams’ motion to dismiss the § 19 83 claims

asserted against him in his official capacity, plai ntiff

acknowledged that she could not recover damages for  past

constitutional violations, but argued that she coul d seek and

properly obtain prospective injunctive and declarat ory relief from

the State.  Noting that “[i]t is somewhat unclear e xactly what

injunctive relief Plaintiff is seeking,” 49 and that “Plaintiff

generally describes her desire for a ‘policy to pro tect females’ in

her Complaint,” 50 the court initially declined to grant Williams’

motion to dismiss plaintiff’s claims for prospectiv e injunctive and

declaratory relief in “hopes that the relief sought  by Plaintiff

and the legal authority allowing such relief will b e more fully

hashed out in future dispositive motions and respon ses thereto.” 51

In its September 11, 2007, Memorandum Opinion and O rder, the

court stated that

[s]ince it is undisputed that Williams is no longer
employed by the GCCS&CD, and since the court has al ready
concluded that Kelly is entitled to summary judgmen t
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based on qualified immunity, the court is also incl ined
to grant summary judgment sua sponte  on the § 1983 claims
for prospective injunctive [and declaratory] relief  that
plaintiff has asserted against Williams and Kelly i n
their official capacities because the plaintiff has
failed to demonstrate a pattern of similar violatio ns
arising from lack of training or supervision that i s so
clearly inadequate as to be obviously likely to res ult in
a future constitutional violation.  See  Henschen v. City
of Houston, Tex. , 959 F.2d 584, 588 (5th Cir. 1992
(quoting O'Shea v. Littleton , 94 S.Ct. 669, 675-76 (1974)
(“Past exposure to illegal conduct does not in itse lf
show a present case or controversy regarding injunc tive
relief, [] if unaccompanied by any continuing, pres ent
adverse effects.”)). 52

In response plaintiff asserts that her 

Third Amended Complaint does not assert injunctive
relief, therefore there is no need to brief this is sue —
however, Plaintiff did request declaratory relief ( see
paragraph 41). 53

The court construes plaintiff’s statement that she is no

longer seeking prospective injunctive relief as an abandonment of

those claims.

V.  Conclusions and Order

For the reasons explained above, the court sua spon te  GRANTS

defendants summary judgment on the Title IX claims alleged against

Williams and Kelly in their individual capacities, and the Title IX

and § 1983 claims alleged against the State of Texa s and against

Williams and Kelly in their official capacities.  S ince the court
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has already dismissed the § 1983 claims for monetar y damages

asserted against the State of Texas and against Kel ly and Williams

in their official capacities and against Kelly in h is individual

capacity, the only claim remaining in this action i s the § 1983

claim for monetary damages alleged against Williams  in his

individual capacity.

Discovery against Williams will be completed by Dec ember 21,

2007.  The joint pretrial order will be filed by Ja nuary 4, 2008.

Docket call will be on January 11, 2008, at 4:00 p. m., in Court

Room 9-B, 9th Floor, United States Courthouse, 515 Rusk Avenue,

Houston, Texas.

SIGNED at Houston, Texas, on this 2nd day of November, 20 07.

                                                                 
                                               SIM LAKE          
                        UNITED STATES DISTRICT JUDG E
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