
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

VANGUARD MACHINERY §
INTERNATIONAL, L.L.C.,   §

§
Plaintiff, §

§     CIVIL ACTION NO. H-07-3490
v. §

§
SMITH PUBLISHING, INC.,   §

  §
Defendant. §

MEMORANDUM OPINION AND ORDER

Pending before the court is Plaintiff, Vanguard Mac hinery

International’s (“Vanguard”), Motion to Remand (Doc ket Entry

No. 4).  For the reasons stated below, Vanguard’s M otion to Remand

will be granted.

I.  Factual and Procedural Background

On September 10, 2007, Vanguard filed a petition in  County

Court at Law Number 3, Harris County, Texas, agains t Smith

Publishing, a New York corporation.  The petition a lleges that

Vanguard entered a contract to rent floor space at Smith

Publishing’s Expo; that after Vanguard entered the contract and

paid Smith Publishing $21,600 for the floor space, Vanguard learned

that Smith Publishing would require additional fees  that made

Vanguard’s attendance at the Expo uneconomical; and  that Smith

Publishing refused to refund the $21,600 after rece iving notice
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1Notice of Removal, Docket Entry No. 1, Exhibit A, P laintiff’s
Original Petition, pp. 1-5.

2Notice of Removal, Docket Entry No. 1, ¶ 10.

3Plaintiff’s Motion to Remand, Docket Entry No. 4, ¶ ¶ 1, 6.
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that Vanguard would not be attending the Expo due t o the previously

undisclosed fees.  The petition asserted that Smith  Publishing

violated the Texas Deceptive Trade Practices-Consum er Protection

Act (“DTPA”), and raised alternative claims of negl igent

misrepresentation, breach of contract, fraud, and u njust

enrichment, but made no specific monetary demand. 1  

On October 22, 2007, Smith Publishing removed the c ase to this

court asserting diversity jurisdiction as the basis  for removal. 2

In response, Vanguard filed its Motion to Remand ar guing that the

court has no jurisdiction because the amount in con troversy does

not exceed the jurisdictional amount of $75,000. 3

II.  Analysis

A defendant may remove an action from state to fede ral court

if the federal court has subject matter jurisdictio n over the

action.  28 U.S.C. § 1441(a).  The removing party b ears the burden

of proving that the court has jurisdiction.  De Agu ilar v. Boeing

Co. , 47 F.3d 1404, 1408 (5th Cir. 1995).  To determine  whether

removal jurisdiction exists, the court looks to Van guard’s state-

court petition as it existed at the time of removal .  Manguno v.

Prudential Prop. and Cas. Ins. Co. , 276 F.3d 720, 723 (5th Cir.
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forth a claim for relief . . . shall contain . . . in all claims
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2002).  All “doubts regarding whether removal juris diction is

proper should be resolved against federal jurisdict ion.”  Acuna v.

Brown & Root Inc. , 200 F.3d 335, 339 (5th Cir. 2000).  

Smith Publishing argues that this court has subject  matter

jurisdiction because the parties are citizens of di fferent states

and the amount in controversy exceeds $75,000.  See  28 U.S.C.

§ 1332(a).  Vanguard does not dispute that complete  diversity of

the parties exists.  Vanguard opposes removal becau se the amount in

controversy does not exceed $75,000.

To determine whether the amount in controversy exce eds the

jurisdictional amount a court generally looks to th e amount stated

in the state court petition.  De Aguilar , 47 F.3d at 1408.

However, as required by Texas law, 4 Vanguard’s petition alleged

only that Vanguard’s damages are within the state c ourt’s

jurisdictional limits, and thus does not make a spe cific monetary

demand.  Accordingly, “where . . . the petition doe s not include a

specific monetary demand, [the defendant] must esta blish by a

preponderance of the evidence that the amount in co ntroversy

exceeds $75,000.”  Manguno , 276 F.3d at 723.  Smith Publishing can

meet its burden by showing that “it is apparent fro m the face of

the petition that the claims are likely to exceed $ 75,000[.]”  Id.
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If it is not facially apparent from the petition th at the claims

are likely to exceed $75,000, Smith Publishing “mus t do more than

point to a state law that might  allow the plaintiff to recover more

than what is pled,” De Aguilar , 47 F.3d at 1412; it “must set forth

‘summary judgement type evidence’ of facts in contr oversy that

support a finding of the requisite amount.”  Mangun o, 276 F.3d at

723.

Smith Publishing first argues that it is facially a pparent

from Vanguard’s petition that the amount in controv ersy exceeds

$75,000.  In De Aguilar v. Boeing Co. , 11 F.3d 55 (5th Cir. 1993),

the Fifth Circuit held that it was facially apparen t that claims

for wrongful death, loss of companionship, and fune ral expenses

raised by the personal estates of deceased plane-cr ash victims were

likely to exceed the jurisdictional amount.  Id.  at 57.  However,

the Fifth Circuit held that such an inference was n ot warranted in

Asociacion Nacional de Pescadores a Pequena Escala o Artensanales

de Colombia (ANPAC) v. Dow Quimica de Colombia , 988 F.2d 559, 565

(5th Cir. 1993), abrogated on other grounds by  Marathon Oil Co. v.

Ruhrgas , 145 F.3d 211 (5th Cir. 1998).  In ANPAC  small-scale

fishermen from Colombia filed suit in a Texas state  court for loss

of income and personal injuries sustained from a pe sticide spill.

Id.  at 562.  The court held that the plaintiffs’ petit ion did not

indicate on its face that the amount in controversy  would likely

exceed the jurisdictional amount since the amount o f income lost by
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the fishermen was likely too minimal and their alle ged personal

injuries (skin rashes) were too mild to warrant suc h an inference.

Id.  at 565-66.  Accordingly, whether it is facially ap parent that

a plaintiff’s claims will likely exceed the jurisdi ctional amount

largely depends on whether the facts alleged in the  petition

warrant such an inference.

Vanguard’s petition does not allege or allude to fa cts that

would, on their face, give rise to a claim likely t o exceed

$75,000, as did the facts in De Aguilar .  The facts alleged in the

petition focus mainly, if not exclusively, on the $ 21,600 that

Vanguard paid Smith Publishing for booth space at t he Expo but

which Smith Publishing later refused to refund. 5   

Smith Publishing contends that Vanguard’s claim for  exemplary

damages under the DTPA, see  Tex. Bus. & Com. Code § 17.50(b)(1),

and for attorney’s fees makes it facially apparent that the amount

in controversy is likely to exceed $75,000.  The pr oblem with this

argument is that it presupposes that the face of th e petition

discloses an amount of damages that, if tripled, wo uld likely

exceed $75,000; or an amount of attorney’s fees tha t if added to

some undisclosed total would exalt the amount in co ntroversy above

$75,000.  However, neither figure is apparent from the face of

Vanguard’s petition.  Thus, looking only to the fac e of Vanguard’s
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6The court notes that Vanguard has raised a claim fo r fraud,
and that under Texas law a successful fraud claiman t can recover
exemplary damages well in excess of $75,000.  See  Tex. Civ. Prac. &
Rem. §§ 41.003, 41.008.  However, before this claim  can be used as
a basis for determining the amount in controversy, it must be found
that the petition alleges sufficient facts that, if  proven, would
give rise to a fraud claim.  See  Manguno , 276 F.3d at 724.  Here
Vanguard has not alleged specific facts in the peti tion that would
indicate that Smith Publishing committed fraud.  Th e facts alleged
in the petition indicate that Smith Publishing at m ost failed to
disclose information.  However, under Texas law, th e failure to
disclose information, without more, does not consti tute fraud.
Bradford v. Vento , 48 S.W.3d 749, 755 (Tex. 2001).  Thus, the court
will not consider Vanguard’s fraud claim for purpos es of
determining the amount in controversy.

7Smith Publishing did contend that based on Vanguard ’s Motion
to Remand, Vanguard admits to seeking $36,500.  How ever, Smith

(continued...)
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petition and the facts there alleged, the court can not conclude

that Vanguard’s claims will likely exceed $75,000. 6

This conclusion does not, however, end the inquiry since the

court may also look to “summary judgment type evide nce” to

determine whether the amount in controversy exceeds  $75,000.

Manguno, 276 F.3d at 723.  In its Motion to Remand Vanguar d asserts

that it is seeking only to recover its advance rent al payment of

$21,600.  But the court cannot consider that amount  as the limit of

Vanguard’s claim since Vanguard did not submit a bi nding

stipulation limiting its damages to $21,600.  See  De Aguilar , 47

F.3d at 1412.  Moreover, Vanguard’s claim for trebl e damages under

the DTPA belies any such contention.  The court wil l nevertheless

accept Vanguard’s claim for its advance rental paym ent of $21,600

as the starting figure since Smith Publishing has n ot provided any

other relevant number. 7
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7(...continued)
Publishing misconstrues Vanguard’s statement.  In i ts Motion to
Remand, Vanguard stated that the amount in controve rsy was at most
$36,500, a figure comprised of $21,600 for Vanguard ’s advance
rental payment, and $14,900 for a counterclaim that  Vanguard argues
Smith Publishing could have, but did not, raise.  S ee Motion to
Remand, Docket Entry No. 4, ¶¶ 4-6.  That hypotheti cal counterclaim
cannot be considered, however, since all jurisdicti onal facts are
determined at the time of removal and from the plai ntiff’s
petition.
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With this amount in mind, the court will address Sm ith

Publishing’s argument that Vanguard’s claim under t he DTPA exceeds

the amount in controversy.  Smith Publishing correc tly states that

the DTPA provides for treble damages, Tex. Bus. & C om. Code

§ 17.50(b)(1), and that the court may consider such  an award in

determining the amount in controversy.  See, e.g. , Dow Agrosciences

LLC v. Bates , 332 F.3d 323, 326 & n.3 (5th Cir. 2003), vacated on

unrelated grounds by  Bates v. Dow Agrosciences LLC , 125 S. Ct. 1788

(2005).  However, even if the court assumes treble damages,

Vanguard’s claim of $21,600 would still fall $11,20 0 short of the

jurisdictional amount.  This shortfall could possib ly be overcome

by evidence of the amount of attorney’s fees that V anguard would

recover if successful.  See  Tex. Bus. & Com. Code § 17.50(d)

(awarding a prevailing consumer “reasonable and nec essary

attorney’s fees”).  However, Smith Publishing has n ot submitted any

evidence that would indicate what Vanguard’s attorn ey’s fees might

be.  Cf.  Manguno , 276 F.3d at 724 (relying on an affidavit from the
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8Nor has Smith Publishing submitted evidence suggest ing that
Vanguard would recover more than $75,000 on its cla ims of negligent
misrepresentation, breach of contract, or fraud.

9The court assumes, arguendo , that the rule in Horton  is
applicable to removal actions.  The court doubts, h owever, that the

(continued...)
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defendant to find that an award of attorney’s fees for the

plaintiff would likely exceed the amount in controv ersy). 8

Smith Publishing next contends that the claims it h as raised

against Vanguard in a separate suit in a federal co urt in New York

should be counted toward the amount in controversy because such

claims could have been, but were not, raised as cou nterclaims in

this action.  Counterclaims raised by a defendant c an generally be

aggregated with a plaintiff’s claims to obtain the jurisdictional

amount.  See  Liberty Mut. Ins. Co. v. Horton , 275 F.2d 148, 152

(5th Cir. 1960) (“[I]t is the long established rule  that where

. . . the jurisdictional amount is in question, and  a counterclaim

is brought in an amount which, in itself or added t o the amount

claimed in the complaint, adds up to an amount in e xcess of the

minimum jurisdictional amount, jurisdiction is esta blished whatever

may be the conclusion viewed from the plaintiff’s c omplaint

alone.”).  However, Smith Publishing argues that wh en determining

the amount in controversy, a federal court in one s tate may

consider claims raised in a federal court in anothe r state as de

facto counterclaims.  Smith has not cited and this court has not

found any authority supporting this argument, and t his court

declines the opportunity to establish such authorit y. 9  Because the
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rule in Horton  applies to removal actions as opposed to an action
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court concludes that Smith Publishing has failed to  sustain its

burden, the court will grant Vanguard’s Motion to R emand.

III.  Conclusion and Order

Based on the foregoing, Plaintiff’s Motion to Reman d (Docket

Entry No. 4) is GRANTED, and this action is REMANDED to the

Harris County Court at Law No. 3.

The Clerk of this court will promptly provide a cop y of this

Order to the Clerk of Harris County.

SIGNED at Houston, Texas, on this 13th day of February, 2 008.

                              
  SIM LAKE

  UNITED STATES DISTRICT JUDGE
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