
IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

LEONARD M. MCCOLLUM, §

Petitioner, §

§

v. § CIVIL ACTION NO: H-08-1131

§

NATHANIEL QUARTERMAN, §

Director of the Texas Department §

of Criminal Justice - Correctional §

Institutions Division, §

Respondent. §

AMENDED MEMORANDUM AND RECOMMENDATION

The Memorandum and Recommendation entered June 25, 2008 (Dkt. 6) is vacated

and replaced with this Amended Memorandum and Recommendation. 

Petitioner McCollums’s petition for writ of habeas corpus pursuant to 28 U.S.C. §

2254 has been referred to this magistrate judge for a report and recommendation (Dkt. 5).

McCollum’s application to proceed in forma pauperis (Dkt. 4) is granted.  The court

recommends that McCollum’s petition be dismissed for lack of jurisdiction as an

unauthorized successive petition.

In his petition, filed April 8, 2008, McCollum alleges he was convicted on September

30, 1991 of forgery in cause no. 610874.  He was sentenced to 10 years in prison.  McCollum

attacks his 1991 conviction on the ground that he was denied his Sixth Amendment right to

counsel and the state habeas court erred in rejecting his contention and dismissing his habeas

application on procedural grounds.  
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McCollum has already served his ten-year sentence in cause no. 610874.  He is no

longer in custody on that conviction and cannot challenge it in a federal habeas petition. 28

U.S.C. § 2254(a).  Although he does not mention it in his petition or memorandum, he is

currently in custody serving a 13.5-year sentence for his 2003 conviction for aggregate theft

and forgery of a commercial instrument.  To the extent his petition can be interpreted as

challenging his 2003 conviction because his 1991 conviction was used to enhance his 2003

sentence, McCollum still cannot proceed.  McCollum presented this same challenge in a prior

federal petition, Civil Action No. 07-3675, filed October 30, 2007.  The district court denied

the 2007 petition. 

McCollum has not obtained permission from the Fifth Circuit to file this petition as

required by 28 U.S.C. § 2244(b)(3).  This court has no jurisdiction to entertain a federal

habeas petition challenging the same state court judgment as a prior federal habeas petition

unless the Fifth Circuit has granted permission.  United States v. Key, 205 F.3d 773, 774 (5th

Cir. 2000).  The court recommends that this petition be dismissed for want of jurisdiction

because it is successive.    

  The court further finds that McCollum has not made a substantial showing that he was

denied a constitutional right or that it is debatable whether this court is correct in its

procedural ruling.  Slack v. McDaniel, 529 U.S. 473, 484 (2000).  Therefore, the court

recommends that a certificate of appealability not issue.
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The parties have ten days from service of this Memorandum and Recommendation to

file written objections.  Failure to file timely objections will preclude appellate review of

factual findings or legal conclusions, except for plain error.  See Rule 8(b) of the Rules

Governing Section 2254 Cases; 28 U.S.C. ' 636(b)(1)(C); FED. R. CIV. P. 72. 

Signed at Houston, Texas on July 18, 2008.
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