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United States District Court
Southern District of Texas

ENTERED
IN THE UNITED STATES DISTRICT COURT February 08, 2018
FOR THE SOUTHERN DISTRICT OF TEXAS David J. Bradley, Clerk
HOUSTON DIVISION ' '
RICHARD S. LAUTER, not
individually but solely as
Creditor Trustee of the Gas-
Mart USA, Inc. Creditor Trust,

Plaintiff,
CIVIL ACTION NO. H-17-2028

V.

CITGO PETROLEUM CORPORATION,

W ) D 1

Defendant.

MEMORANDUM OPINION AND ORDER

On June 30, 2017, plaintiff, Richard S. Lauter, as Creditor
Trustee of the Gas-Mart USA, Inc. Creditor Trust, filed a Complaint
(Docket Entry No. 1), against defendant, Citgo Petroleum
Corporation (“Citgo”), asserting claims for breach of contract
(Count I), violation of the automatic stay pursuant to 11 U.S.C.
§ 362 (Count II), and avoidance of preferential transfer pursuant
to 11 U.S.C. § 547 (Count III). Pending before the court are Citgo
Petroleum Corporation’s Motion to Dismiss or in the Alternative for
Summary Judgment as to Counts I and II and for Summary Judgment as
to Count III (Docket Entry No. 14), plaintiff’s Request for Oral
Argument (Docket Entry No. 37), plaintiff’s Motion for Leave to
File Supplemental Authority in Support of Plaintiff’s Response to
Defendant’s Motion tco Dismiss (Docket Entry No. 38), and
plaintiff’s Motion for Leave to File Supplemental Authority in

Support of Plaintiff’s Response to Defendant’s Motion to Dismiss
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(Docket Entry No. 41). For the reasons stated below, Citgo’s
motion to dismiss Counts I and II will be granted, Citgo’s motion
for summary Jjudgment on Count III will be granted, plaintiff’s
motion for oral argument will be denied, plaintiff’s two motions
for leave to file supplemental authority will be granted, and this

action will be dismissed.

I. Relevant Facts and Procedural Background'

On or about September 10, 2013, Gas-Mart USA (“Gas-Mart” or
“Debtor”) and Citgo entered into a Marketer Franchise Agreement

(“Agreement”) .?

Paragraph 5 of the Agreement governing “Terms of
Payment” provided that in order to maintain a credit limit Gas-Mart
could be required to furnish Citgo security agreements or other

collateral.?® Subsequently, Gas-Mart obtained a Surety Bond in the

amount of $1,500,000.00 from Fidelity and Deposit Company of

IThe relevant facts are taken from the Complaint, Docket Entry
No. 1, the Statement of Material Facts 1in Citgo Petroleum
Corporation’s Memorandum in Support of Its Motion to Dismiss or in
the Alternative for Summary Judgment as to Counts I and II and for
Summary Judgment as to Count III (“Citgo’s Memorandum”), Docket
Entry No. 15, pp. 7-14, 99 1-41, and the Response to Statement of
Material Facts and Statement of Additional Material Facts in
Plaintiff’s Response to Defendant’s Motion to Dismiss and
Memorandum of Authorities (“Plaintiff’s Response’”), Docket Entry
No. 27, pp. 10-14, 99 1-50.

‘Complaint, Docket Entry No. 1, p. 4 99 15-19; Agreement,
Exhibit 1 to Citgo’s Memorandum, Docket Entry No. 15-3.

°Id. at 1 5(b).
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Maryland (“Surety”).*’ On or about June 9, 2015, Gas-Mart made a
payment of $68,185.69 to Citgo on certain outstanding invoices.”

On July 2, 2015 (the “Petition Date”), four Gas-Mart debtor
corporations each filed separate voluntary petitions with the
Bankruptcy Court seeking relief under Chapter 11 of the Bankruptcy
Code in the United States Bankruptcy Court for the Western District
of Missouri (Case No. 15-41915-abfll). On October 6, 2016, Fuel
Service Mart, Inc. filed a separate voluntary petition for relief
under Chapter 11. By orders of the Bankruptcy Court entered on
July 7, 2015, and on November 25, 2015, the Bankruptcy cases were
jointly administered.®

On the Petition Date Citgo held $221,190.12 in Gas-Mart credit
card receipts pursuant to the terms of the Agreement, and Gas-Mart
moved for authorization to pay Citgo as a critical vendor.’ On
July 28, 2015, the Bankruptcy Court entered an order granting the

motion.®

‘See Surety Bond included in Exhibit 3 to Citgo’s Memorandum,
Docket Entry No. 15-5, pp. 14-22.

*Complaint, Docket Entry No. 1, p. 13 9 66. See also Citgo’s
Memorandum, Docket Entry No. 15, p. 14 § 39; Plaintiff’s Response,
Docket Entry No. 27, p. 12 9 39.

®Complaint, Docket Entry No. 1, p. 3 99 9-10, and 10 9 20.
See also Citgo’s Memorandum, Docket Entry No. 15, p. 7 9 4;
Plaintiff’s Response, Docket Entry No. 27, p. 10 1 4.

‘Citgo’s Memorandum, Docket Entry No. 15, p. 7 9 5;
Plaintiff’s Response, Docket Entry No. 27, p. 10 9 5. See also
Complaint, Docket Entry No. 1, p. 5 9 23 (alleging that Citgo held
approximately $228,000.00 in credit card receipts).

!Critical Vendor Motion and Order, Exhibit 2 to Citgo’s
(continued...)
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On or about August 6, 2015, Gas-Mart, the Surety, and Citgo
entered 1into a Vendor Agreement governing their continued
commercial relationship.® Pursuant to the Vendor Agreement the
Surety agreed to make a payment to Citgo under the Surety Bond.
Citgo contends that the Surety agreed to pay $756,391.18 pursuant
to the Surety Bond, and in fact did make a payment pursuant to the
bond.!® Plaintiff acknowledges that the Surety agreed to make a
payment to Citgo pursuant to the Surety Bond, but says it does not
know the specific amounts that the Surety agreed to pay or, 1in
fact, did pay pursuant to the Surety Bond.!' On June 10, 2016, the
Surety filed a Proof of Interim Administrative Claim in Gas-Mart’s
bankruptcy proceeding for $558,097.49.%

In January and February of 2016, Gas-Mart sold substantially

all of its assets.!?

8(...continued)
Memorandum, Docket Entry No. 15-4. See also Citgo’s Memorandum,
Docket Entry No. 15, p. 7 9 6; Plaintiff’s Response, Docket Entry
No. 27, p. 10 1 6. :

°Citgo’s Memorandum, Docket Entry No. 15, p. 8 9 7, and
Plaintiff’s Response, Docket Entry No. 27, p. 10 9 7. Vendor
Agreement, Exhibit 3 to Citgo’s Memorandum, Docket Entry No. 15-5.
°Citgo’s Memorandum, Docket Entry No. 15, p. 8, 99 8, 10.
1plaintiff’s Response, Docket Entry No. 27, p. 10 99 8 and 10.
2Exhibit 4 to Citgo’s Memorandum, Docket Entry No. 15-6.
3Citgo’s Memorandum, Docket Entry No. 15, p. 8 ¥ 11 (citing
Disclosure Statement, § V.A.5, Exhibit 7 to Citgo’s Memorandum,

Docket Entry No. 15-9, p. 21 of 117); Plaintiff’s Response, Docket
Entry No. 27, p. 10 9 11.
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On March 10, 2016, Gas-Mart filed Debtors’ First Omnibus
Motion to Reject Executory Contracts (“Rejection Motion”), which
included a request to reject the Agreement with Citgo.'* On April
5, 2016, the Bankruptcy Court entered its Order Granting Debtors’
First Omnibus Motion to Reject Executory Contracts (“Rejection
Order”), which provided that Gas-Mart’s executory contracts were
all rejected as of March 10, 2016.%

On July 21, 2016, the Creditors’ Committee filed its Initial
Plan and Disclosure Statement.!'® On September 21, 2016, the
Bankruptcy Court confirmed the First Amended Plan of Liquidation
(the “Plan”), which called for creation of a creditor trust,
appointment of a creditor trustee, and execution o% a creditor

trust agreement.!” Pursuant to Article II of the Gas-Mart USA, Inc.

“Citgo’s Memorandum, Docket Entry No. 15, p. 8 1 12;
Plaintiff’s Response, Docket Entry No. 27, p. 10 9 12. See also
Rejection Motion, Exhibit 5 to Citgo’s Memorandum, Docket Entry
No. 15-7.

Citgo’s Memorandum, Docket Entry No. 15, p. 9 1 14;
Plaintiff’s Response, Docket Entry No. 27, p. 11 I 14. See also
Rejection Order, Exhibit 6 to Citgo’s Memorandum, Docket Entry
No. 15-8, p. 2 9 13 (“"The Rejected Contracts are hereby rejected as
of March 10, 201e6.7).

¥Citgo’s Memorandum, Docket Entry No. 15, p. 9 1 17;
Plaintiff’s Response, Docket Entry No. 27, p. 11 9 17. See also
Disclosure Statement with Respect to First Amended Plan of
Ligquidation Dated July 21, 2016, Exhibit 7 to Citgo’s Memorandum,
Docket Entry No. 15-9.

'"Citgo’s Memorandum, Docket Entry No. 15, p. 9 1 18, and
Plaintiff’s Response, Docket Entry No. 27, p. 11 9 18. See also
Exhibit 8 to Citgo’s Memorandum, Docket Entry No. 15-10, pp. 1-25

(continued...)
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Creditor Trust Agreement, plaintiff was appointed as Trustee of the
Creditor Trust.!'®

On or about March 11, 2016, Citgo brought suit in the Judicial
District Court of Harris County, Texas, against the Surety to
recover certain amounts due from Gas-Mart, and on April 7, 2016,
the Surety removed the lawsuit to the United States District Court
for the Southern District of Texas, Case No. 4:16-cv-00952 (“Surety
Litigation”).'® 1In the Surety Litigation, Citgo alleged that after
entering into the Vendor Agreement, Gas-Mart breached 1its
agreements with Citgo by inter alia failing to pay for fuel
purchases, store remodeling, and branding costs.?® On November 1,
2016, the court granted the Surety’s motion for summary judgment

and denied Citgo’s cross-motion for summary judgment, upon finding

that store remodeling and branding costs were not included in the

7(...continued)
of 97 (Order: (A) Confirming First Amended Plan of Liquidation
Dated July 21, 2016 and (B) Approving Disclosure Statement with
Respect to First Amended Plan of Liquidation Dated July 21, 2016
Pursuant to 11 U.S.C. § 1125); pp. 26-59 of 97 (Exhibit A, Modified
First Amended Plan of Liquidation Dated July 21, 2016), and pp. 60-
97 of 97 (Exhibit B, Gas-Mart USA, Inc. Creditor Trust Agreement).

8Citgo’s Memorandum, Docket Entry No. 15, p. 9 9 19;
Plaintiff’s Response, Docket Entry No. 27, p. 11 € 19. See also
Gas-Mart USA, Inc. Creditor Trust Agreement, Exhibit B to Exhibit
8 to Citgo’s Memorandum, Docket Entry No. 15-10, p. 66 of 97.

Citgo’s Memorandum, Docket Entry No. 15, p. 12 € 29;
Plaintiff’s Response, Docket Entry No. 27, p. 12 9 29.

Citgo’s Memorandum, Docket Entry No. 15, p. 12 9 30;
Plaintiff’s Response, Docket Entry No. 27, p. 12 9 30.

6
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obligations covered by the Surety Bond, and that on April 6, 2017
(after the filing of the Surety Litigation), the Surety paid Citgo
$35,367.31 for Gas-Mart’s post-Vendor Agreement failure to pay for
fuel.?* On April 6, 2017, the court entered a Final Judgment
disposing of all <claims and counterclaims in the Surety
Litigation.?

On June 30, 2017, plaintiff initiated this action by filing
his Complaint (Docket Entry No. 1) alleging three causes of action:
Count I for breach of contract, Count II for violation of the
automatic stay pursuant to 11 U.S.C. § 362, and Count III for
avoidance of preferential transfer pursuant to 11 U.S.C. § 547.
Each of plaintiff’s claims are premised on allegations that after
the Petition Date Citgo engaged in actions that caused Gas-Mart’s

reorganization to fail.?®

ICitgo’s Memorandum, Docket Entry No. 15, p. 12 9 31;
Plaintiff’s Response, Docket Entry No. 27, p. 12 9 31. See also
Memorandum Opinion and Order, Exhibit 25 to Citgo’s Memorandum,
Docket Entry No. 15-27 (Docket Entry No. 26 in Civil Action No. H-
16-0952) .

*2Citgo’s Memorandum, Docket Entry No. 15, p. 13 9 332;
Plaintiff’s Response, Docket Entry No. 27, p. 12 9 32. See also
Final Judgment, Exhibit 10 to Citgo’s Memorandum, Docket Entry
No. 15-12 (Docket Entry No. 31 in Civil Action No. H-16-0952).

Complaint, Docket Entry No. 1, p. 10 99 48-49.

7
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II. Motion to Dismiss Counts I and II

Citgo argues that Count I for breach of contract and Count II
for violation of the automatic stay are subject to dismissal
because plaintiff lacks standing to pursue these claims that were
not adequately preserved in Gas-Mart’s confirmed plan as required
by well-established Fifth Circuit law applying 11 U.S.C. § 1123.%*
Alternatively, Citgo argues that plaintiff’s stay violation claim
is barred by laches, and that plaintiff lacks standing to pursue
the breach of contract claim because (1) Gas-Mart rejected the
Agreement pursuant to 11 U.S.C. § 365(g) and is thus deemed to have
breached the Agreement as of the Petition Date thereby relieving
Citgo of its duty to perform, (2) the Surety paid the Surety Bond
securing Gas-Mart’s performance thereby subrogating to the Surety
any breach of contract claim that Gas-Mart may have had against
Citgo, and (3) res judicata resulting from the Surety Litigation
between Citgo and the Surety bars the plaintiff’s breach of

contract claim.?®

2iCitgo’s Memorandum, Docket Entry No. 15, pp. 15-21 99 44-57.
Citgo does not dispute that the avoidance of preferential transfer
claim asserted in Count III was adequately preserved. See id. at
20 n. 8 (“CITGO notes that claims for preferences (Count III) are
identified and CITGO appears by name on a list of potential targets
for such claims. CITGO does not assert that those claims, to the
extent the Debtor held them, were not preserved. CITGO does not
admit any liability on such claims. This argument applies only to
Counts I and II for claims not preserved.”).

1d. at 22-29 99 58-73.
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A, Standard of Review
Citgo’s argument that plaintiff lacks standing to pursue the
claims asserted in Counts I and II raises issues that the Fifth

Circuit has characterized as jurisdictional. See Dynasty 0il and

Gas, LIC v. Citizens Bank (In re United Operating, ILLC), 540 F.3d

351, 354 (5th Cir. 2008) (“Standing is a Jurisdictional
requirement, and we are obliged to ensure it 1is satisfied
regardless whether the parties address the matter.”); Spicer v.
Laguna Madre 0il & Gas II, L.L.C. (In re Texas Wyoming Drilling,
Inc.), 647 F.3d 547, 550 (5th Cir. 2011) (characterizing the
question of standing to assert post-confirmation claims based on
adequacy of preservation language 1in confirmed plan as a
jurisdictional question). Although Citgo has moved for dismissal
under Rule 12 (b) (6) for failure to state a claim for thch relief
may be granted, motions to dismiss for lack of standing and,
therefore, for lack jurisdiction are governed by Rule 12(b) (1).

See Rossco Holdings, Inc. v. McConnell, Civil Action No. 4:14-cv-

374-0, 2014 WL 11460917, * 2 (N.D. Tex. July 23, 2014) (“Because the
question of standing implicatés the court’s subject-matter
jurisdiction, the court applies the standards for a motion to
dismiss pursuant to Rule 12(b) (1).”), aff’d 613 Fed. App’x 302 (5th

Cir. June 1, 2015) (per curiam), cert. denied, 136 S. Ct. 339

(2015); Adler v. Walker {(In re Gulf States Long Term Acute Care of

Covington, L.L.C.), Civil Action No. 11-1659, 2012 WL 710924, * 2
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(E.D. La. March 5, 2012) (analyzing motion to dismiss for lack of
standing based on confirmed plan’s failure to preserve claims for
post-confirmation prosecution as a Jjurisdictional challenge),
aff’d, 614 F. App’x 714 (5th Cir. 2015) (per curiam).

“Lack of subject matter jurisdiction may be found in any one
of three instances: (1) the complaint alone; (2) the complaint
supplemented by undisputed facts evidenced in the record; or
(3) the complaint supplemented by undisputed facts plus the court’s
resolution of disputed facts.” Ramming v. United States, 281 F.3d
158, 161 (5th Cir. 2001) (per curiam), cert. denied sub nom. Cloud

v. United States, 122 3. Ct. 2665 (2002). Rule 12(b) (1) challenges

to subject matter jurisdiction come in two forms: “facial” attacks

and “factual” attacks. See Paterson v. Weinberger, 644 F.2d 521,

523 (5th Cir. 1981). A facial attack consists of a Rule 12(b) (1)
motion unaccompanied by supporting evidence that challenges the
court’s jurisdiction based solely on the pleadings. Id. A factual
attack challenges the existence‘of subject matter Jjurisdiction
irrespective of the pleadings, aﬁd matters outside the pleadings
such as testimony and affidavits may be considered. ';g; Because
Citgo’s motion 1s accompanied by supporting evidence, Citgo’s
motion to dismiss for lack of standing is a factual attack. The
burden of proof regarding the existence of jurisdiction always
rests with the plaintiff. Ramming, 281 F.3d at 161. Dismissal on

jurisdictional grounds is not on the merits. Id.

10
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B. Analysis

1. Plan Documents Preserved the Breach of Contract Claim But
Not the Stay Violation Claim

The parties do not dispute that the plan documents provided
for the establishment of a creditor trust, appointment of the
plaintiff as trustee of the creditor trust authorized to pursue
causes of action, and transfer of all the estate assets — including
causes of action — to the creditor trust upon confirmation of the
Plan. In dispute is whether the plan documents adequately reserved
the plaintiff’s breach of contract and stay violation claims.
Asserting that Y“Fifth Circuit cases make clear, non-avoidance
claims are properly preserved pursuant to [§] 1123 only when the
plan materials, at a minimum, identify (i) the nature of the claims
reserved; (ii) the categories of potential defendants, and
(iii) the value of those claims[,]”?® Citgo argues that the plan
documents do not satisfy these requirements.?

Asserting that “the proper law to apply to determine the
adequacy of the Plan and Disclosure Statement is that of the Eighth
Circuit, the circuit which confirmed the Plan and initially

28

determined that it was adequate, plaintiff argues that Harstad

v. First American Bank, 39 F.3d 898 (8th Cir. 1994), 1is the

261d. at 18 q 50.

71d. at 18-20 99 51-53 (stay violation); 20-21 99 54-57
(breach of contract).

*’plaintiff’s Response, Docket Entry No. 27, p. 17 4 56.

11
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controlling authority.?®

Alternatively, plaintiff argues that “even
under Fifth Circuit law, [he] prevails.”? Citing Lovett wv.

Cardinal Health, Inc. (In re Diabetes America, Inc.), 485 B.R. 340,

343 (Bankr. S.D. Tex. 2012), plaintiff argues that Citgo
“improperly 1inflates” the Fifth Circuit’s requirements for
preserving claims because the Fifth Circuit does not require
identification of prospective defendants or the value of preserved
claims.?!' Attached to plaintiff’s two motions for leave to submit
supplemental authority (Docket Entry Nos. 38 and 41), are opinions
that plaintiff argues show that Citgo has misstated the Fifth

Circuit’s requirements: ASARCO, LILC v. Montana Resources, Inc.,

514 B.R. 168 (S.D. Tex. 2013); Tepper v. Keefe Bruvette & Woods,

Inc., No. 3:11-Cv-2087-L-BK, 2012 WL 4119490 (N.D.Tex. Sept. 19,

2012); THINK3 Litigation Trust v. Zuccarello (In re THINK3), 529

B.R. 147 (Bankr. W.D. Tex. 2015); and Nestlé Waters North America,

c. v. Mountain Glacier LLC (In re Mountain Glacier LLC), 877 F.3d
246 (6th Cir. 2017). Because the court has read and considered
these opinions, plaintiff’s two motions for leave to file
supplemental authority (Docket Entry Nos. 38 and 41) will be

granted.

2°1d. at T 57.
301d. at 9 56.
31d. at 18-19 99 58-60.

12
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(a) Applicable Law
Filing a case under the Bankruptcy Code creates a bankruptcy
estate that 1is generally comprised of “all legal or equitable
interests of the debtor in property as of the commencement of the
case,” 11 U.S.C. § 541(a) (1), including causes of action. See

Compton v. Anderson (In re MPF Holdings US, LLC), 701 F.3d 449, 453

(5th Cir. 2012), vacating and remanding, 443 B.R. 736 (Bankr.
S.D.Tex. 2011). In Chapter 11 cases where the debtor assumes
debtor-in-possession status, the debtor typically has “most of the

powers of a bankruptcy trustee, including the power to pursue

claims belonging to the estate.” Id. (citing In re United
Operating, 540 F.3d at 355 (citing 11 U.S.C. § 1107)). Upon

confirmation of the Chapter 11 plan, however, the bankruptcy estate
ceases to exist, and the ability to pursue causes of action
belonging to the estate ends unless the plan documents preserve
causes of action for enforcement by the debtor or another party —
such as a liquidating or litigation trustee — in accordance with 11

U.S.C. § 1123(b) (3).%* Id. See also In re United Operating, 540

F.3d at 355 (“If a debtor has not made an effective reservation,
the debtor has no standing to pursue a claim that the estate owned

before it was dissolved.”).

**This statute states: “. . . a plan may— . . . provide for
. the retention and enforcement by the debtor, by the trustee, or
by a representative of the estate appointed for such purpose, of
any . . . claim or interest [belonging to the debtor or to the
estate].” 11 U.S.C. § 1123(b) (3).

13
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(1) Fifth Circuit Law Applies

Because Gas-Mart’s bankruptcy case was filed and confirmed in
the Eighth Circuit, plaintiff argues that the applicable law 1is
that of the Eighth Circuit as stated in Harstad, 39 F.3d at 898.°%
In Harstad, 39 F.3d at 898, reorganized debtors filed a post-
confirmation action against a bank seeking to recover allegedly
preferential transfers. The bankruptcy court granted the
defendant’s motion to dismiss upon concluding that the debtors
lacked standing to pursue preference claims because the confirmed
plan did not preserve the ability to do so. The district court
affirmed and the reorganized debtors appealed. In support of their
argument that they had standing because their plan preserved the
right to sue for preferential transfers, the reorganized debtors
cited the following excerpt from Article X of the confirmed plan:

The Court will retain jurisdiction until this Plan has

been fully consummated for the following purposes: . . .

[Dl]etermination of all causes of actions [sic] between

Debtors and any other party, including but not limited to

any right of Debtors to recover assets pursuant to the

provisions of the Bankruptcy Code.

Id. at 0902. Rejecting the debtors’ argument that the cited
language preserved their claims, the Eighth Circuit explained that
Article X, captioned “Continuing Jurisdiction,” concerns
the ongoing jurisdiction of the Bankruptcy Court for
matters that arise after plan confirmation. Noting the
retention of the court’s statutory jurisdiction to hear

post-confirmation matters is a far cry from reserving to
the debtors a right to bring post-confirmation claims to

3Plaintiff’s Response, Docket Entry No. 27, p. 17 99 56-57.

14
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recover preferences paid by the debtors but never
disclosed by them during the pre-confirmation
proceedings. We hold that the above-quoted language is
not a retention of the claim at issue here—much less the
“specific and unequivocal” retention that some courts
require.

Id. (citations omitted; emphasis added). The court observed that

if the Harstads wished to retain the power to enforce
this claim pursuant to § 1123 (b) (3), it would have been
a simple matter to do so with straight-forward language
(although not so easy to do without alerting their
creditors and the Bankruptcy Court to the possibility of
viable preference claims).

Id. The court explained:

We view § 1123(b) (3) as, at least 1in part, a notice
provision. Creditors have the right to know of any
potential causes of action that might enlarge the
estate—and that could be used to increase payment to the
creditors. Even if, as the Harstads claim, they gave
notice of such claims by indicating in their disclosure
statement that the availability of such claims was being
investigated, the creditors are entitled to know if the
debtors intend to pursue the preferences 1in post-
confirmation actions. Compliance with § 1123(b) (3) gives
notice of that intent. Only then are creditors in a
position to seek a share of any such recoveries,
contingent though they may be, and to have the mechanics
of the preference-sharing spelled out in the plan.
Creditors are in no position to do so if they are not on
notice that the debtor retains the power to pursue
recovery.

Id. at 903.

Because the Eighth Circuit held that the language at issue in
Harstad did not preserve the debtors’ ability to pursue claims
following confirmation but, instead, provided for continuing
jurisdiction of the bankruptcy court, that holding is inapposite as

it did not address requirements for preserving claims under

15
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§ 1123(b) (3). To the extent that dicta in Harstad suggests such
requirements, it shows that the Eighth Circuit views § 1123 (b) (3)
as a notice provision requiring language that will alert creditors
to the ©possibility of future recovery, and believes that
preservation language should be “straight-forward.” Id. at 902.
Plaintiff has not cited authority showing that the requirements
suggested by Harstad differ from the requirements applied by the
Fifth Circuit. Because the seminal Fifth Circuit case on this
issue «cites Harstad in support of 1its <conclusions that a
reservation of rights must be “specific and unequivocal,” and that

a “debtor must put its creditors on notice of any claim it wishes

to pursue after confirmation,” In‘re United Operating, 540 F.3d at
355, the court concludes that resolution of the standing issue now
before the court would be the same regardless of whether the law of
the Eighth or the Fifth Circuit is applied. Moreover, since
plaintiff failed.to offer any choice-of-law analysis, the court
concludes that the applicable law is that of the Fifth Circuit.

See Rossco Holdings, 613 Fed. App’x at * 305 (applying Fifth

Circuit law in an action filed in the Western District of Texas in
which a question of standing to assert post-confirmation claims
arose with respect to a bankruptcy case filed and confirmed in the
Ninth Circuit where plaintiff asserted that Ninth Circuit law

applied, but failed to brief the choice-of-law issue).

16
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(2) Fifth Circuit Law
The Fifth Circuit’s requirements for preserving claims under

11 U.S.C. § 1123 (b) (3) are explained in (1) In re United Operating,

540 F.3d at 351, (2) In re Texas Wyoming Drilling, 647 F.3d at 547,

and (3) In re MPF Holdings, 701 F.3d at 449.

In re United Operating involved the efforts of a creditors’
committee to pursue pre-confirmation bankruptcy and common-law
claims for fraud, breach of fiduciary duty, and negligence against
a court-appointed operator of the debtor’s o0il and gas properties
and the lender that sought the operator’s appointment. 540 F.3d at
351. The plan contained a blanket reservation of any and all
claims arising under the Bankruptcy Code, and a more specific
reservation of claims arising under identified sections of the
Bankruptcy Code. The plan did not, however, say anything about the
common law claims that the creditors’ committee filed against the
operator and the lender. The Fifth Circuit held that

[n]either the Plan’s blanket reservation of “any and all

claims” arising under the Code, nor its specific

reservation of other types of claims under various Code
provisions are sufficient to preserve the common-law
claims [plaintiff] now brings for, inter alia, fraud,
breach of fiduciary duty, and negligence.
Id. at 356. The court explained that “[flor a debtor to preserve
a claim, the plan must expressly retain the right to pursue such
actions,” id. at 355 (citation omitted), that “[tlhe reservation

must be ‘specific and unequivocal,’” id. (quoting Harstad, 39 F.3d

at 902), and that “[i]f a debtor has not made an effective

17
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reservation, the debtor has no standing to pursue a claim that the
estate owned before it was dissolved.” Id. The court explained
this rule as “a logical consequence of the nature of a bankruptcy,
which 1s designed primarily to ‘secure prompt, effective
administration and settlement of all debtor’s assets and
liabilities within a limited time,’” id., that is needed because
“[plroper notice allows creditors to determine whether a proposed
plan resolves matters satisfactorily before they vote to approve
it.” Id.

In re Texas Wyoming Drilling involved a reorganized debtor who

filed post-confirmation avoidance actions against the debtor’s
former shareholders seeking to recover dividends paid while the
debtor was insolvent. 647 F.3d at 549. The plan provided for the
debtor to retain “Estate Actions,” defined to include “claims under
Chapter 5 of the Bankruptcy Code.” Id. The disclosure statement
provided more specifically that “Estate Actions” included “various
potential avoidable transfers,” id., and also included “a chart
outlining ‘various claims and causes of action the Debtor or the
Reorganized Debtor may pursue on behalf of the Debtor’s Estate.’”
Id. The chart identified as a potential defendant, “‘[v]arious
pre-petition shareholders of the Debtor’ who might be sued for
‘fraudulent transfer and recovery of dividends paid to
shareholders,’ valuing the claims at approximately $4 million.”

Id. The defendants argued that the preservation language in the

18
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plan documents failed the In re United Operating “specific and

unequivocal” test Dbecause it failed to identify potential
defendants individually. After first considering and deciding that
disclosure statements could be considered for purposes of
determining whether a claim had been adequately preserved, id. at
551, the Fifth Circuit held that the reorganized debtor had
standing to pursue the avoidance actions because the plan documents
adequately preserved those claims. Id. at 552. The Fifth Circuit
explained that the plan documents were sufficiently “specific and
unequivocal” to preserve the avoidance actions because

(ulnlike the plan in In re United Operating, which

contained only a blanket reservation of “any and all

claims,” TWD’s plan and disclosure statement revealed the
existence of the Avoidance Actions, the possible amount

of recovery to which they would lead, the basis for the

actions (namely, pre-petition dividends and transfers to

equity interest holders), and that the reorganized debtor
intended to pursue the claims. ' The terms of TWD’s plan

and disclosure statement are far more specific than those

in In re United Operating.

Id. at 551.

In re MFP Holdings involved a litigation trustee seeking to
pursue avoidance actions against vendors with whom the debtor had
contracts. 701 F.3d at 452. When several of the vendors sought
dismissal either because the claims against them had been released
or because recovery was barred by the debtor’s assumption of their
contracts during bankruptcy, the bankruptcy court sua sponte raised

the issue of whether the plan satisfied the Fifth Circuit’s

“specific and unequivocal” standard for preserving claims. Id.
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(citing 443 B.R. at 748-55). The bankruptcy court ultimately
dismissed the litigation trustee’s claims for lack of standing.

Id. at 453. The bankruptcy court based its decision on its
conclusion that an effective preservation of claims must satisfy
three requirements: (1) individually identify the parties to be
sued post-confirmation, (2) state that each party will be sued, and
(3) set forth a legal basis for the suit. Id. at 452 (citing 443
B.R. at 744-45). The bankruptcy court held that the plan was not
sufficiently unequivocal because it only reserved avoidance actions
that “may exist” against identified parties instead of actions that
“do exist and will be prosecuted,” id. (citing 443 B.R. at 749-50),
and because the plan contained ambiguous language that could be
read to have reléased some of the defendants being sued. Iid.

(citing 443 B.R..at 750-55). On appeal the Fifth Circuit vacated
the bankruptcy éourt’s bpinion explaining that the first two
requirements for preserving claims identified by the bankruptcy

court were not mandated by In re United Operating. Id. at 455.

Observing that traditional rules of contract intérpretation could
be used to guide a court’s review of plan documents, the Fifth
Circuit remanded the case for determination of whether individual
defendants were 5released in connection with or under the Plan or
by prior order of the Court.” Id. at 457.

Citgo cites In re United Operating, In_ re Texas Wyoming

Drilling, and In re MPF Holdings and other Fifth Circuit opinions
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