
IN UNITED STATES I)ISTRICT courr 
FOR TIlE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

GREGORY BEN § 

§ 

V. § 

§ 

UNITED STATES OF AMERICA § 

ORDER 

?UI8JAN_8 
AHfQ:j. 

A-16-CV-802-SS 
A-04-CR-036(1)-SS 

Before the Court are Movant Gregory Ben's Motions to Vacate, Set Aside, or Correct 

Sentence Under 28 U.S.C. § 2255 (Docs. 68 and 72); Ben's Memorandum in Support (Doc. 74); the 

Government's Response (Doc. 78); and Ben's Reply (Doc. 82). 

BACKGROUND 

Ben was indicted on February 3, 2004. FIe was charged with being a felon in possession of 

a firearm in violation of 18 U.S.C. § 922(g)(1) ("Count One") and possessing a firearm following 

a misdemeanor crime of domestic violence in violation of 18 U.S.C. § 922(g)(9) ("Count Two") 

On March 26, 2004, Ben pleaded guilty to the indictment without a plea agreement. The Pre- 

Sentence Investigation Report determined Ben's prior convictions warranted a base offense level of 

24 under U.S.S.G. § 2K2. 1(a)(2) because Ben had at least two prior felony convictions for "crimes 

of violence," as defined by § 4B 1.2. This determination was based on the finding that Ben had three 

separate convictions for "Aggravated Robbery" in violation of Texas law, for which Ben was 

sentenced to eight years of imprisonment in each case. After adding two levels because Ben 

possessed a stolen firearm, adding four levels because Ben used the firearm to commit the felony 

offense of aggravated assault, and deducting three levels for acceptance of responsibility, the 

probation officer calculated Ben's total offense level at 27. This total offense level, when combined 
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with the criminal history category of VI, resulted in a guideline range of 130 to 162 months of 

imprisonment. However, Ben's sentence was subject to a statutory maximum sentence of 120 

months. 

On June 15, 2004, the Government moved to dismiss Count Two, and the Court sentenced 

Ben on Count One to 120 months of imprisonment and a three-year term of supervised release. The 

Fifth Circuit Court of Appeals affirmed Ben's conviction and sentence. 

Ben was sentenced prior to the Supreme Court's decision in United States v. Booker, at a 

time when the Sentencing Guidelines were deemed mandatory. 543 U.S. 220 (2005). Booker brought 

an end to the mandatory Sentencing Guidelines era and ushered in a different regime of "effectively 

advisory" Guidelines. See Booker, 543 U.S. at 245. In Johnson v. United States (Johnson II), the 

Supreme Court held that the so-called "residual clause" of the Armed Career Criminal Act 

("ACCA"), 18 U.S.C. § 924(e)(2)(B)(ii), was void for vagueness under due process principles. 135 

S. Ct. 2551 (2015). The following year, in Welch v. United States, the Supreme Court held Johnson 

II announced a substantive rule that has retroactive effect in cases on collateral review. 136 S. Ct. 

1257, 1268 (2016). 

Ben, through appointed counsel, filed a Motion to Vacate and Memorandum in Support. 

(Docs. 68 and 74). On July 28, 2016, the Court stayed this case pending the Supreme Court's 

decision in Beckles v. United States, 137 5. Ct. 886 (2017). In Beckles, the Supreme Court held 

Johnson II does not apply to the advisory Sentencing Guidelines but "[left] open the question" 

whether Johnson II applies to the mandatory Guidelines. Id. at 904 n.4 (Sotomayor, J., concurring 

in the judgment); Raybon v. United States, 867 F.3d 625,629(6th Cir. 2017) ("[W]hether [Johnson 
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II] applies to the mandatory guidelines. . . is an open question."). The Court lifted the stay following 

Beckles and ordered the parties to resume briefing. 

In the Motion to Vacate (Doc. 68) filed by counsel, Ben argues Beckles "makes clear" the 

new rule announced in Johnson II applies to sentences imposed under the pre-Booker mandatory 

Guidelines regime, and because Ben's sentence was imposed under the residual clause of a 

mandatory Guidelines system, Ben's sentence must be vacated. In his pro se Motion to Vacate 

(Doe. 72) Ben challenges his sentence pursuant to United States v. Tanksley, 848 F.3d 347 (5th Cir. 

2016) and Mathis v. United States, 136 S. Ct. 2243 (2016). 

1)ISCUSSION 

I. 28 U.S.C. § 2255 

Generally, there are four grounds upon which a defendant may move to vacate, set aside, or 

correct his sentence pursuant to § 2255: (1) the imposition of a sentence in violation of the 

Constitution or the laws of the United States; (2) a lack of jurisdiction of the District Court that 

imposed the sentence; (3) the imposition of a sentence in excess of the maximum authorized by law; 

and (4) the sentence is otherwise subject to collateral attack. 28 U.S.C. § 2255; United States v. 

Placente, 81 F.3d 555, 558 (5th Cir. 1996). Section 2255 is an extraordinary measure; it cannot be 

used for errors that are not constitutional or jurisdictional if those errors could have been raised on 

direct appeal. United States v. Stumpf 900 F.2d 842, 845 (5th Cir. 1990). If the error is not of 

constitutional or jurisdictional magnitude, the movant must show the error could not have been 

raised on direct appeal and would, if condoned, "result in a complete miscarriage ofjustice." United 

States v. Smith, 32 F.3d 194, 196 (5th Cir. 1994). In addition, a defendant who raises a constitutional 
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or jurisdictional issue for the first time on collateral review must show both "cause" for his 

procedural default, and "actual prejudice" resulting from the error. Placente, 81 F.3d at 558. 

II. Statute of Limitations 

Section 2255 contains a one-year limitations period for the filing of a motion to vacate, set 

aside, or correct a federal sentence. See 28 U.S.C. § 2255(f). This limitations period runs from the 

latest of: (1) the date on which the judgment of conviction becomes final; (2) the date on which the 

impediment to making a motion created by governmental action in violation of the Constitution or 

laws of the United States is removed, if the movant was prevented from making a motion by such 

governmental action; (3) the date on which the right asserted was initially recognized by the Supreme 

Court, if that right has been newly recognized by the Supreme Court and made retroactively 

applicable to cases on collateral review; or (4) the date on which the facts supporting the claim or 

claims presented could have been discovered through the exercise of due diligence. Id. 

Pursuant to § 2255(f)(l), Ben'sjudgment of conviction became final in 2006. Therefore, the 

instant motion is clearly untimely unless Ben can satisfy one of the exceptions found in § 2255(f). 

Ben asserts his motion is timely under the provision in § 225 5(f)(3) because it was filed within one 

year of Johnson II. Although Beckles decided Johnson II does not apply to the post-Booker advisory 

Guidelines, Beckles expressly left open whether Johnson II applies to the pre-Booker mandatory 

Guidelines. Because the Supreme Court expressly left open the question of whether Ben's asserted 

right exists, it does not follow, then, that the Supreme Court has "recognized" that right. See Raybon, 

867 F.3d at 629 ("Because it is an open question, it is not a "right" that "has been newly recognized 

by the Supreme Court" let alone one that was "made retroactively applicable to cases on collateral 

review."); Un ited States v. Brown, 868 F.3d 297(4th Cir. 2017) ("If the Supreme Court left open the 
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question of whether Petitioner's asserted right exists, the Supreme Court has not 'recognized' that 

right."); Washington v. United States, No. 3:16-CV-1598 (N.D. Tex. Oct. 31, 2017), report and 

recommendation adopted (Petitioner's claims "based on [the right announced under Johnson 111 

cannot be timely under 28 U.S.C. § 2255(0(3) based on this action being filed within one year from 

the date [Johnson 1Jj was decided."). In addition, Tanksley and Mathis have not been newly 

recognized by the Supreme Court and made retroactively applicable to cases on collateral revicw. 

Therefore, Ben's Motions cannot be saved under § 2255(0(3). 

CONCLUSION 

Ben's Motions to Vacate are untimely, and he has presented no grounds upon which he can 

overcome the time-bar. 

CERTIFICA1E OF APPEALABILITY 

An appeal may not be taken to the court of appeals from a final order in a proceeding under 

section 2255 "unless a circuit justice or judge issues a certificate of appealability." 28 U.S.C. 

§ 2253(c) (1)(A). Pursuant to Rule 11 of the Federal Rules Governing Section 2255 Proceedings, 

effective December 1, 2009, the district court must issue or deny a certificate of appealability when 

it enters a final order adverse to the applicant. 

A certificate of appealability may issue only if a movant has made a substantial showing of 

the denial of a constitutional right. 28 U.S.C. § 2253(c)(2). The Supreme Court fully explained the 

requirement associated with a "substantial showing of the denial of a constitutional right" in Slack 

v. McDaniel, 529 U.S. 473, 484, 120 5. Ct. 1595 (2000). In cases where a district court rejected a 

movant' s constitutional claims on the merits, "the petitioner must demonstrate that reasonablejurists 

would find the district court's assessment of the constitutional claims debatable or wrong." Id. 
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"When a district court denies a habeas petition on procedural grounds without reaching the 

petitioner's underlying constitutional claim, a COA should issue when the petitioner shows, at least, 

that jurists of reason would find it debatable whether the petition states a valid claim of the denial 

of a constitutional right and that jurists of reason would find it debatable whether the district court 

was correct in its procedural ruling." Id. 

In this case, reasonable jurists could not debate the dismissal of the movant's section 2255 

motions on substantive or procedural grounds, nor find that the issues presented are adequate to 

deserve encouragement to proceed. Miller-El v. Cockrell, 537 U.S. 322, 327 (2003) (citing Slack, 

529 U.S. at 484). Accordingly, 

It is ORDERED that Movant Gregory Ben's Motions to Vacate (Does. 68 and 72) are 

DISMISSED WITh PREJUDICE as time-barred. 

It is further ORDEREI) that a certificate of appealability shall not issue. 

SIGNED this 3- day of January 2018. 

SAM SPARKS 
UNITED STATES DISTRICT JUDGE 
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