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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

 
 
 
AIRADIGM COMMUNICATIONS, INC.,      (Chapter 11) 
 
       Debtor.     Case Number: 06-10930 
 
 
 

MEMORANDUM DECISION 
ON 

PLAN CONFIRMATION 
 
 

 
A final hearing on confirmation of Airadigm Communications, Inc.’s 

(“Airadigm”) Second Amended Plan of Reorganization was held on September 28, 2006.  

I took the matter under advisement and left open the record for supplemental 

submissions.  All major parties filed supplements: Airadigm filed a Third Amended Plan 

of Reorganization; the Federal Communications Commission (“FCC”) filed an objection; 

and both Airadigm and Telephone & Data Systems, Inc. (“TDS”) filed responses to the 

FCC’s objection.  Airadigm’s supplemental submission, the Third Amended Plan (“the 

2006 plan”) which is attached hereto is the subject of this decision.  I consider the 

supplemental factual submissions pursuant to Federal Rule of Bankruptcy Procedure 

THIS ORDER IS SIGNED AND ENTERED.

Dated: October 31, 2006 __________________________________
Hon. Robert D. Martin

United States Bankruptcy Judge___________________________________________________________
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9017.1 

I. BACKGROUND 

This is Airadigm’s second bankruptcy case.  Airadigm is a mobile telephone 

company that holds 15 PCS (Personal Communications Services) licenses (“the 

licenses”) in Wisconsin, Iowa, and Michigan.  Airadigm filed its first chapter 11 petition 

on July 28, 1999 (“the 1999 case”).  The FCC then canceled the licenses but allowed 

Airadigm to continue using the rights they conveyed.  In 2003 the U.S. Supreme Court 

ruled it illegal for the FCC to cancel PCS licenses solely because licensees filed for 

bankruptcy.  F.C.C. v. NextWave Personal Communications, Inc., 537 U.S. 293, 123 

S.Ct. 832 (2003).   

The FCC acknowledged that NextWave applied to Airadigm’s 1999 case.  In re 

Airadigm Communications, Inc., 2003 WL 21878647, 18 F.C.C.R. 16296 (2003).  

However, before that happened, this court had confirmed a plan of reorganization (“the 

2000 plan”) over the FCC’s objection.  The 2000 plan recognized that the licenses had 

been cancelled and provided alternative means to implement the plan depending upon 

when the FCC might reinstate them.  The primary treatment was that TDS and another 

party would issue a reinstatement loan to pay off the FCC and other secured creditors, if 

the FCC reinstated the licenses before February 2001.  2000 Plan ¶¶ 6.4, 6.5.  There was 

a four-month grace period, after which TDS and the other lender would have the option 

of making the loan for one more year—until June 30, 2002.  Id. ¶¶ 10.3, 10.4.  After that 

date, the 2000 plan made no provision for making a reinstatement loan.  Nor did it 
                                                 
1 Fed. R. Bankr. Proc. 9017 incorporates Fed. R. Civ. Proc. 43, subsection (e) of which states: “When a 
motion is based on facts not appearing of record the court may hear the matter on affidavits presented by 
the respective parties, but the court may direct that the matter be heard wholly or partly on oral testimony 
or deposition.”  The Federal Rules of Evidence apply to these affidavits and I have considered the parties’ 
objections on those grounds. 

Case 3-06-10930-rdm    Doc 261    Filed 10/31/06    Entered 10/31/06 10:36:20    Desc
 Main Document      Page 2 of 37



 3

specify how Airadigm would continue operating without one.  The Airadigm licenses 

were never formally reinstated.  On May 20, 2004, the FCC’s entire claim for 

$64,219,422.55 was allowed.  That claim was never paid. 

 Before the 1999 case was closed, Airadigm filed this second chapter 11 case on 

May 8, 2006.  The FCC objected, but its objection was resolved when the parties 

stipulated that all their rights from the 1999 case were preserved and that the 2000 plan 

had been “substantially consummated.”  The 1999 case was closed on June 27, 2006. 

Prior to the hearing on plan confirmation, there was a valuation hearing at which I 

determined that Airadigm’s licenses are now worth a total of $33,009,164.  That 

determination was not appealed.  The FCC has voted against the 2006 plan and has 

objected to its confirmation. 

II. STANDARD FOR CONFIRMATION 

A chapter 11 plan must meet the requirements of § 1129 of the Bankruptcy Code 

in order to be confirmed. 

With one exception, to be discussed, a plan must meet all 13 requirements. 
They are: (1) the plan's compliance with Title 11, (2) the proponent's 
compliance with Title 11, (3) the good faith proposal of the plan, (4) the 
disclosure of payments, (5) the identification of management, (6) the 
regulatory approval of rate changes, if applicable, (7) the “best interest” 
test, (8) the unanimous acceptance by impaired classes, (9) the treatment 
of administrative and priority claims, (10) the acceptance by at least one 
impaired class of claims, (11) the feasibility of the plan, (12) the 
bankruptcy fees, and (13) retiree benefits.  

In re 203 N. LaSalle St. P’ship, 126 F.3d 955, 960 (7th Cir. 1997), rev’d on other grounds 

sub nom Bank of Am. Nat’l Trust & Sav. Ass’n v. 203 N. LaSalle St. P’ship, 526 U.S. 
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434, 119 S.Ct. 1411 (1999).2  If one or more impaired classes votes to reject the plan, the 

plan still can be confirmed if it meets the additional requirements of § 1129(b): “the plan 

does not discriminate unfairly, and is fair and equitable, with respect to each class of 

claims or interests that is impaired under, and has not accepted, the plan.”  11 U.S.C. § 

1129(b)(1) (2006).  The proponent of a chapter 11 plan has the burden of proving 

compliance with these requirements, by a preponderance of the evidence.  Matter of 

Briscoe Enters., Ltd., II, 994 F.2d 1160, 1163-65 (5th Cir. 1993) (applying Grogan v. 

Garner, 498 U.S. 279, 289-90, 111 S.Ct. 654 (1991) to 11 U.S.C. 1129(a)). 

III. NONDEBTOR RELEASE 

The first disputed term of the 2006 plan is a provision that releases TDS from 

liability “to any holder of any Claim or equity interest for any act or omission arising out 

of or in connection with the Case, the confirmation of this Plan, the consummation of this 

Plan, or the administration of this Plan or property to be distributed under this Plan, 

except for willful misconduct.”  2006 Plan ¶ 8.1(b).  Section 1129(a) requires that a plan 

comply with the “applicable provisions” of title 11 of the United States Code.  The 

Bankruptcy Code does not define which provisions are “applicable.”  Certainly included 

are provisions that apply directly to chapter 11 plans, including §§ 1122 (classification of 

claims and interests in a plan), 1123 (contents of a plan), and 1124 (impairment of claims 

and interests in a plan).  See S. Rep. No. 95-989, 95th Cong., 2d Sess. 126 (1978) 

(“Paragraph (1) requires that the plan comply with the applicable provisions of chapter 

11, such as section 1122 and 1123, governing classification and contents of a plan”).  

                                                 
2 In 2005, Congress amended the Bankruptcy Code to include three additional requirements: (14) domestic 
support obligations, (15) objections by unsecured creditors of individual debtors, and (16) transfers of 
property by non-moneyed corporations and trusts.  11 U.S.C. § 1129(14)-(16) (2006).  These requirements, 
to the extent they apply, are satisfied in this case. 
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Courts also have required compliance with less directly related provisions of the Code, 

especially § 524(e), which states “discharge of a debt of the debtor does not affect the 

liability of any other entity on . . . such debt.”  11 U.S.C. § 524(e); see In re Sybaris 

Clubs Int’l, Inc., 189 B.R. 152 (Bankr. N.D. Ill. 1995) (denying confirmation to plan 

because it required bankruptcy court to issue an injunction releasing third parties from 

liability, which was outside its jurisdiction). 

The FCC argues that the release of TDS violates both § 524(e) and § 1123(b)(6).  

Section 1123(b)(6) is stated permissively and does not purport to bar nondebtor releases.  

It states that “[s]ubject to subsection (a) of this section, a plan may—(6) include any other 

appropriate provision not inconsistent with the applicable provisions of this title.”  11 

U.S.C. § 1123(b)(6).  This provision does not appear to directly exclude anything more 

than § 1129(a)(1). 

The U.S. Court of Appeals for the Seventh Circuit apparently has not ruled on 

whether a nonconsensual chapter 11 plan can provide for the discharge of claims against 

a non-debtor when those claims are not also against property of the estate.  Cf. Union 

Carbide Corp. v. Newboles, 686 F.2d 593, 595 (7th Cir. 1982) (under Bankruptcy Act of 

1898, “the bankruptcy court has no power to discharge the liabilities of a bankrupt’s 

guarantor”); Matter of Specialty Equip. Co., 3 F.3d 1043, 1047 (7th Cir. 1993) (noting 

that Newboles “rel[ied] on Section 16 of the Bankruptcy Act of 1898, which is more 

explicit than section 524(e) of the current Bankruptcy Code”).  A bankruptcy court “can 

enjoin a creditor from suing to enforce a preexisting lien” in former property of the estate 

that a bankruptcy trustee sold free and clear.  Fogel v. Zell, 221 F.3d 955, 965 (7th Cir. 

2000).  In addition, “courts have found releases that are consensual and non-coercive to 
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be in accord with the strictures of the Bankruptcy Code.”  Specialty Equip., 3 F.3d at 

1047.  Accordingly, in In re Specialty Equipment, the Court of Appeals held that all 

parties who had voted in favor of a plan were bound by its discharge of claims against a 

nondebtor.  Id. 

Condoning consensual nondebtor releases suggests that § 524(e) does not directly 

prohibit plans from including nonconsensual nondebtor releases.  Id. (“While a third-

party release . . . may be unwarranted in some circumstances, a [per] se rule disfavoring 

all releases in a reorganization plan would be similarly unwarranted, if not a misreading 

of the statute”).  The addition in 1994 of § 524(g) (an exception to § 524(e) permitting 

nondebtor releases in asbestos manufacturer bankruptcies where a trust is established to 

pay future personal injury claims) does not imply the contrary.  The public law that added 

§ 524(g) contains a rule of construction that directs courts not to construe § 524(g) as 

modifying “any other authority the court has to issue injunctions in connection with an 

order confirming a plan of reorganization.”  Bankruptcy Reform Act of 1994, Pub. L. 

103-394 § 111(b) (Oct. 22, 1994); but see In re Lowenschuss, 67 F.3d 1394, 1401 (9th 

Cir. 1995) (“That Congress provided explicit authority to bankruptcy courts to issue 

injunctions in favor of the third parties in an extremely limited class of cases reinforces 

the conclusion that § 524(e) denies such authority in other, non-asbestos, cases”). 

Still, nondebtor releases are not favored and must be warranted by the 

circumstances of the case.  Specialty Equip., 3 F.3d at 1047.  A release might be 

warranted if the nondebtor is contributing substantially to the reorganization, if the 

release is essential to the reorganization, and if the release is closely tailored to the need 

for it.  E.g., Specialty Equip., 3 F.3d at 1047 (contribution of $10 million in new credit); 
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In re Drexel Burham Lambert Group, Inc., 960 F.2d 285, 289 (2d Cir. 1992) (release 

essential to the reorganization); In re Metromedia Fiber Network, Inc., 416 F.3d 136, 143 

(2d Cir. 2005) (broad release not closely tailored to need for release; requiring “truly 

unusual circumstances” to establish tailoring); cf. In re Dow Corning Corp., 280 F.3d 648 

(6th Cir. 2002) (setting out seven-factor inquiry).  At oral argument, counsel for Airadigm 

stated that the release of TDS was justified because (1) TDS was giving “substantial 

consideration” under the plan; (2) Airadigm might not be able to obtain the loan from 

TDS without the release; (3) the release terms were “narrowly tailored to . . . action that 

TDS has taken in this particular case;” and (4) TDS would get similar release terms under 

a similar loan outside of bankruptcy.3  Transcr. at 17, 23, 24.   

TDS’s contribution to Airadigm’s reorganization is clearly substantial.  Under the 

plan, TDS will lend Airadigm at least $33,009,164.  A loan in that amount is necessary to 

consummate the plan.   

In fact, without TDS there likely would be no reorganization.  The other “Buyer” 

from the 2000 case has long since dropped out of Airadigm’s bankruptcy proceedings, 

and there is no evidence that any other source of the necessary credit has been sought or 

found.  TDS holds a secured claim for $188,264,000 that must be paid in any 

reorganization.  So, without TDS’s loan Airadigm would need to find enough cash to 

service $221 million in debt.  It is difficult to see where a company that has filed two 

bankruptcy cases in the past seven years and projects $9-10 million available per year to 

pay its debts (see 2d Am. Discl. Statement Ex. B at 7) would obtain that sort of credit, 

although Airadigm has not proved that it would be impossible.  Cf. Galle Decl. at ¶ 10 

(“Debtor . . . cannot obtain external financing because those claims so greatly exceed the 
                                                 
3 The FCC does not dispute this fourth point.  See Airadigm Resp. to FCC Obj. to 2d Am. Plan at 12. 
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value of the Debtor’s assets and earning capacity”).  Despite the weakness of evidence as 

to TDS’s willingness to go forward without the complete release offered in the plan, the 

proof is adequate that the funding to be supplied by TDS is necessary to the 

reorganization and that some substantial release is necessary to obtain that funding.  See 

Transcr. at 25. 

Even when permitted, a third party release must be “narrowly tailored.”  The plan 

releases TDS from liability for all conduct “arising out of or in connection with” the 2006 

case and the 2006 plan, including conduct it may undertake in the future.  The phrase “in 

connection with” suggests enormous breadth.  See Fed. R. Bankr. Proc. 2014(a) (2006) 

(requiring professionals employed in a bankruptcy case to “state . . . all of the person’s 

connections with the debtor, creditors, any other party in interest”); In re Envirodyne 

Indus., Inc., 150 B.R. 1008, 1021 (Bankr. N.D. Ill. 1993) (stating that “connections” has 

no de minimis exception).  The FCC insinuates that it already plans to sue TDS.  Obj. to 

3d Am. Plan at 2 (“TDS apparently finds this release critically important; as explained in 

I.C. below, they have good reason”).  I might infer from the FCC’s allegations of TDS’s 

bad faith that its planned suit is in some part based on TDS’s actions in the 1999 case 

which remained pending until after this case was filed.  Whatever the merits of such a 

suit, it appears to me possible that it would arise in connection with this case and be 

subject to the release in this plan. 

Two limiting provisions mitigate the breadth of the release.  First, the release 

itself discharges TDS from liability “except for willful misconduct.”  2006 Plan ¶ 8.1(b).  

Second, another provision of the plan states: 

10.5 FCC Regulatory Powers.  Notwithstanding any other provision in 
this Plan to the contrary, the FCC’s exercise of its regulatory rights, 
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powers and duties with respect to the Licenses is not enjoined or in any 
way limited, restricted or affected by this Plan; provided, however, that 
this Plan shall govern the treatment of Claims and Liens held by the FCC 
against the Debtor or the Debtor’s property. 

Id. ¶ 10.5.  While it is not for this court to decide exactly what liabilities these provisions 

discharge in the absence of a concrete dispute, they leave significant rights to the FCC.  If 

the possible inference noted above as to the basis of the FCC’s potential suit against TDS 

is correct, the alleged acts could rise to the level of willful misconduct.  Obj. to 3d Am. 

Plan at 2, 4-14.   

It is legitimate for TDS not to want to buy a lawsuit.  Nonetheless, the language of 

Section 8.1(b) would seem to discharge TDS from liability for conduct that, strictly 

speaking, was not caused by or directly related to TDS’s loan of $33 million.  Of course, 

on a broader view, all of TDS’s conduct in this case is related to the loan, since TDS’s 

primary role in the 2006 case is that of financer.  And, although the relationship between 

Airadigm and TDS has been close since the formulation of the 2000 plan, there has been 

no allegation that TDS is an insider or that its conduct would give rise to lender liability.  

Unlike most disfavored releases such as those to corporate principals, officers, or 

affiliates, the release of TDS is provided to a third party at arm’s length.  It is a close call, 

but having already found that the release is essential to Airadigm’s reorganization, I 

conclude that the release provided in the plan is appropriate and that its inclusion in the 

plan does not violate § 524(e). 

IV. 1111(B)(2) ELECTION  

While not itself a requirement for confirmation, the FCC’s opportunity to elect 

fully secured treatment for its allowed claim under § 1111(b)(2) triggers special 

requirements for confirmation.  By treating the creditor’s entire allowed claim as secured, 
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the § 1111(b)(2) election reduces the risk that a chapter 11 debtor will obtain a low 

judicial valuation of the collateral, bifurcate the secured creditor’s claim into secured and 

unsecured components under § 506(a), then sell the collateral for more than the judicial 

valuation and reap a windfall.  In re Bloomingdale Partners, 155 B.R. 961, 974 n.7 

(Bankr. N.D. Ill. 1993). 

The Code does not require that a claim as to which a creditor elects § 1111(b)(2) 

receive the same treatment as an ordinary secured claim.  For a chapter 11 plan to be 

confirmed over a secured creditor’s objection, the creditor must retain its lien and receive 

its secured claim plus interest over the life of the plan.  11 U.S.C. § 1129(b)(2)(A)(i).  If 

the creditor elects treatment under § 1111(b)(2), the creditor is entitled to retain its lien 

for the value of its entire allowed claim, even though the collateral is worth less.  11 

U.S.C. §§ 1111(b)(2), 1129(b)(2)(A)(i).  The future payments that the electing creditor 

receives under the plan must total at least the allowed claim and must have a present 

value equal to the value of the collateral as of the effective date of the plan.  11 U.S.C. § 

1129(a)(7)(B).   

The argument in this case is over the manner in which Airadigm intends to satisfy 

the confirmation requirements that apply to a § 1111(b)(2) claim.  The FCC likely will 

not need to make the § 1111(b)(2) election until after confirmation of the plan.  2006 Plan 

¶ 5.2(a), (f).  The plan proposes to satisfy any § 1111(b)(2) claim of the FCC with either a 

U.S. Government or agency’s bond, or “annuity contracts issued by an insurance 

company having an ‘A’ rating or better from A.M. Best Company or Standard & Poor’s.”  

Id. ¶ 5.2(f)(ii). 
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If Airadigm provides an instrument that meets the plan specification, the three 

confirmation requirements for § 1111(b)(2) claims will be met as well.  Under the plan, 

the FCC will retain its lien for the full amount of its allowed claim, $64,219,422.55.  Id. ¶ 

5.2(f)(iii).  The instrument that the plan describes would pay the FCC its allowed claim 

over time and have a present value of at least the value of the FCC’s collateral, 

$33,009,164.4  Id.   

The FCC argues that receiving deferred cash payments totaling its full allowed 

claim would not give the FCC the benefit of potential increases in the licenses’ value, and 

that the plan would give Airadigm a windfall if it sold the licenses for more than their 

judicially established value.  Strangely, the FCC also argues that distributing to it a 

virtually risk free investment would eliminate any of the FCC’s benefits that would arise 

on Airadigm’s default.  Obj. to 3d Am. Plan at 21-24.  These arguments fail because they 

complain of the exact result that the law requires.  True, the payments to the FCC will not 

increase over the life of the instrument, even if the licenses’ value increases.  But if 

Airadigm sells the licenses for more than their current value, the FCC either will continue 

receiving payments under the instrument or will receive all the proceeds of the sale, up to 

the amount of its lien.  2006 Plan ¶ 5.2(f)(iii).  That is exactly what §§ 1111(b)(2) and 

1129 require.  And it should go without saying that reducing the risk of default does not 

violate the Bankruptcy Code. 

V. PLAN PROPOSED IN GOOD FAITH, NOT BY FORBIDDEN MEANS 

Another requirement for confirmation is that “[t]he plan has been proposed in 

good faith and not by any means forbidden by law.”  11 U.S.C. § 1129(a)(3).  The 

                                                 
4 At current U.S. Government issue prices, $33,009,164 worth of 10-year Treasury Bonds purchased at 
their issue would meet these criteria. 
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Bankruptcy Code does not define “good faith.”  Matter of Madison Hotel Assocs., 749 

F.2d 410, 424 (7th Cir. 1984).  Instead, 

the term [“good faith”] is generally interpreted to mean that there exists a 
reasonable likelihood that the plan will achieve a result consistent with the 
objectives and purposes of the Bankruptcy Code. . . .  [T]he court looks to 
the debtor’s plan and determines, in light of the particular facts and 
circumstances, whether the plan will fairly achieve a result consistent with 
the Bankruptcy Code.  The plan must be viewed in light of the totality of 
the circumstances surrounding confection of the plan. . . . 

Id. at 425 (internal marks omitted).  In Matter of Madison Hotel Associates, the U.S. 

Court of Appeals for the Seventh Circuit agreed with this court that in assessing the 

debtor’s good faith it was appropriate to “consider[] the terms of the plan, the history of 

the amendments to that plan and the conduct of the debtor and debtor’s counsel 

throughout the Bankruptcy proceedings.”  Id. (internal marks omitted).   

Before discussing the the 2006 plan, it is important to clarify certain provisions of 

the 2000 plan because the FCC argues that the 2000 plan’s substantial consummation 

renders the 2006 plan a bad faith proposal.  The FCC broadly cites Article X of the 2000 

plan for the proposition that the reason “[t]he 2000 Plan did not address whether any FCC 

liens continued [after June 30, 2002 was] because under its alternatives, the FCC would 

either be paid in full, or spectrum rights covered by the Licenses would remain with the 

FCC due to their non-reinstatement.”  Obj. to 3d Am. Plan at 6-7 (internal citations 

omitted).  In reality, however, no provision of Article X provides that the licenses would 

remain cancelled if the FCC failed to reinstate them by June 30, 2002.  See 2000 Plan ¶ 

10.2 (returning unlicensed assets to TDS but not mentioning the licenses); ¶ 10.5 

(requiring Airadigm to liquidate “[i]f the FCC denies the Petition for Reinstatement,” not 

if the FCC merely fails to approve it by a certain date [emphasis added]).  The 2000 plan 

made no provision for financing the payments to the FCC past June 30, 2002, but it did 
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not require Airadigm to liquidate or surrender the licenses after that date.  Instead, its 

silence meant that Airadigm would need to seek financing on new terms after June 30, 

2002, which is exactly what Airadigm did by entering forbearance agreements with TDS. 

Although the 2000 plan was substantially consummated, it did not return the 

licensed rights to the FCC.  The reason that the 2000 plan was not fully implemented was 

that its deadlines passed by their own terms, with no failsafe option for how to finance 

Airadigm.  Filing the 2006 case and plan thus was a reasonable effort to tie up ends that 

had been left loose by the FCC’s inaction. 

The FCC argues that the 2006 plan was not proposed in good faith because the 

primary treatment under the 2000 plan was perfectly capable of being implemented 

(despite FCC inaction on reinstatement), but TDS and Airadigm conspired to delay its 

implementation until all creditors other than TDS and the FCC dropped out.  Obj. to 3d 

Am. Plan at 7-12.   The FCC claims that TDS filed a petition for reconsideration with the 

FCC solely to prevent the reinstatement order from becoming a “Final Order” under the 

2000 plan, thereby avoiding an obligation to pay off the FCC.  Id. at 11-12.  But TDS did 

not file that petition until late 2003—well after TDS had stopped being obligated to make 

the reinstatement loan.  See Petition for Reconsideration and Clarification of TDS, Sept. 

8, 2003 (Wireless Telecommunications Bureau Case No. DA-03-2606).  Even if TDS 

were responsible for drafting Airadigm’s “prepackaged” second chapter 11 plan as the 

FCC alleges, cooperation between TDS and Airadigm did not circumvent the 2000 plan 

or any liquidation alternative in it. 

As additional evidence of collusion the FCC cites a number of instances when 

Airadigm took steps which were favorable to TDS, such as pinching Airadigm’s other 
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creditors financially until they sold their seats on Airadigm’s Board to TDS.  The FCC 

seems to be saying that TDS showed a lack of good faith in buying out Airadigm’s other 

creditors.  This raises an initial inquiry into whether the conduct of a non-proponent is 

relevant to determining whether a plan was proposed in good faith under § 1129(a)(3).   

But we need not decide that question.  Even if TDS’s conduct is relevant to 

Airadigm’s good faith, the preponderance of the evidence shows that cooperation 

between TDS and Airadigm was not a bad faith attempt to impair the FCC’s rights.  The 

FCC may well be correct that TDS paid off two major claimholders in an effort to 

persuade the FCC to settle its claim for less than the amount provided in the 2000 Plan.  

Obj. to 3d Am. Plan at 12.  However, the record contains no explanation of why the FCC 

would be more susceptible to settlement pressure after TDS acquired the claims of two 

other creditors.  More importantly, even the 2000 plan contemplated that Airadigm would 

borrow money from TDS to pay off those two creditors.  There is no evidence that TDS’s 

doing so at a later date was intended to shake down the FCC.  TDS Resp. to FCC Obj. to 

3d Am. Plan at ¶ 7.  TDS’s and Airadigm’s attempts to settle the FCC’s claim were more 

likely legitimate efforts to avert a second chapter 11 filing than an attempt to strong-arm 

the FCC.  TDS Resp. at ¶ 11; FCC Obj. to 3d Am. Plan at 12. 

The FCC further argues that the plan was proposed in bad faith because it is 

inconsistent with the Bankruptcy Code’s policy against modification of a substantially 

consummated plan.  Section 1127(b) of the Bankruptcy Code prohibits modification of a 

substantially consummated plan, providing in part: 

(b) The proponent of a plan or the reorganized debtor may modify such 
plan at any time after confirmation of such plan and before substantial 
consummation of such plan, but may not modify such plan so that such 
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plan as modified fails to meet the requirements of sections 1122 and 1123 
of this title. 

11 U.S.C. 1127(b); see also 11 U.S.C. § 1141(a) (“the provisions of a confirmed plan 

bind the debtor . . . any entity acquiring property under the plan, and any creditor . . . 

whether or not the claim or interest of such creditor . . . is impaired under the plan and 

whether or not such creditor . . . has accepted the plan”).  Sections 1127(b) and 1141(a) 

would be meaningless if they could be circumvented simply by filing a second case: 

Once its plan is substantially consummated, the debtor should not be able 
to circumvent or evade its binding responsibilities by filing what is in 
effect a modified plan.  Property has been transferred, management of the 
property has been assumed, and distribution has commenced.  The debtor 
and the creditors have now acted in reliance on the terms of the confirmed 
plan and in the interest of finality, the plan should no longer be subject to 
modification. 

In re Adams, 218 B.R. 597, 600-01 (Bankr. D. Kan. 1998).  Still, filing a second case is 

sometimes permissible.  In re Jartran, 886 F.2d 859, 866-67 (7th Cir. 1989) (“serial 

Chapter 11 filings are permissible under the Code if filed in good faith”);5 see Johnson v. 

Home State Bank, 501 U.S. 78, 87, 111 S.Ct. 2150 (1991) (when debtor sought to file 

chapter 13 after close of chapter 7 case, interpreting Bankruptcy Code’s silence as to 

serial filings as permitting them).  So there must be circumstances under which proposing 

a second plan would not contravene the spirit of §§ 1127(b) and 1141(a).   

Whether such circumstances exist is determined by the proponent’s good faith in 

proposing the plan.  Most courts hold that good faith requires a refiling debtor to show 

                                                 
5 While the U.S. Court of Appeals for the Seventh Circuit has stated that “serial Chapter 11 filings are 
permissible under the Code if filed in good faith,” Jartran, 886 F.2d at 866-67 (emphasis added), the 
appropriate inquiry in this case is whether the 2006 plan was proposed in good faith.  The Stipulation bars 
the FCC from arguing that the 2006 case itself was not filed in good faith, as the FCC recognizes.  Obj. to 
3d Am. Plan at 16 n.42.  In its most recent objection, the FCC writes: “Debtor argues that the Stipulation 
prevents the FCC from objecting to the 2006 Plan on the grounds of bad faith because it provided that the 
FCC would withdraw its objection to the filing of a new case.  This argument mis-characterizes the United 
States’ position, which is that Debtor’s plan was formulated and filed in bad faith.  This position is not 
dependent upon whether the filing of the second bankruptcy case, in itself, was done in bad faith.”  Id. 

Case 3-06-10930-rdm    Doc 261    Filed 10/31/06    Entered 10/31/06 10:36:20    Desc
 Main Document      Page 15 of 37



 16

“genuine need” or an “extraordinary change in circumstances” before a plan in a second 

chapter 11 case will be confirmed.  E.g., In re Tillotson, 266 B.R. 565, 569 (Bankr. 

W.D.N.Y. 2001); Adams, 218 B.R. at 601.  “[T]he salient question is whether the 

subsequent Chapter 11 case is so related in time or in substance to the earlier case that it 

represents a collateral attack on the initial order of confirmation?”  Matter of Bouy, Hall 

& Howard & Assocs., 208 B.R. 737, 744 (Bankr. S.D. Ga. 1995); see Jartran, 886 F.2d at 

867 (“in some cases the filing of a chapter 11 petition, with an eye toward curing defaults 

arising under a previously confirmed chapter 11 plan, is so akin to modifying the 

previous plan as to be impermissible”) (citing In re Northampton Corp., 39 B.R. 955 

(Bankr. E.D. Pa. 1984)) (internal marks omitted).  If the 2006 plan was not intended 

primarily to evade responsibilities under the confirmed plan, Jartran suggests that the 

Court should “treat [a] reorganized entity as we would any other company.”  886 F.2d at 

870. 

So, why is the 2006 plan necessary?  The 1999 case coincided with the near-apex 

of the licenses’ value, which has since declined by more than 50 percent.  TDS Resp. to 

FCC Obj. to 3d Am. Plan at ¶ 9.  Airadigm reasonably, conservatively, and without 

objection projects that it will become a profitable company over the next decade, based 

partly on the substantial “build out” it has performed in order to maximize the licenses’ 

utility and value since 2000.  2d Am. Discl. Statement Ex. B.  The preponderance of the 

evidence shows that Airadigm would have almost no chance of surviving without 

reorganization in this case.  It also shows that liquidation of the company would result in 

less recovery for all parties than reorganization.  Galle Decl. at ¶¶ 5-11, 18, 19.  The 

licenses and the “build-out” logically are worth less separately than they are together—in 
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fact, the build-out would be nearly worthless if not associated with the licenses.  See id.  

At the September hearing on valuation, I heard no convincing evidence that the FCC 

could obtain more than $33,009,164.00 if it repossessed and reauctioned the licenses.  In 

addition, Airadigm has numerous employees and customers, some of whom could lose 

emergency 911 service at least temporarily if Airadigm were liquidated.  All of these 

circumstances are markedly different from those surrounding the 2000 plan confirmation. 

The FCC objects that it “justifiably relied on [the 2000 plan] in various ways.”  

Obj. to 3d Am. Plan at 18.  Nowhere does it explain those various ways, and none is 

obvious.  NextWave made clear that the FCC could not legally foreclose on or cancel the 

licenses due to bankruptcy or the nonpayment of dischargeable debts.  There is no 

evidence that the FCC did anything or forbore in any way because the 2000 plan was 

confirmed.  The FCC’s claim of reliance on the 2000 plan has no substance. 

Section § 1129(a)(3) also requires that the plan have been proposed “not by any 

means forbidden by law.”  This phrase historically has been limited to a few means 

forbidden by nonbankruptcy law.  It could bar plan provisions that create corporations 

that are illegal under state corporation or conflict of interest law, but has seldom done so.  

E.g., Matter of Cajun Elec. Power Co-op, 150 F.3d 503, 519 (5th Cir. 1998) (finding no 

violation of state law); In re Acequia, Inc., 787 F.2d 1352, 1358 (9th Cir. 1986) (same); In 

re Jandous Elec. Constr. Corp., 115 B.R. 46, 51-52 (Bankr. S.D.N.Y. 1990) (same).  It 

could prevent confirmation of a plan that proposes a violation of antitrust law, but has 

seldom done so.  E.g., Matter of Texas Extrusion Corp., 844 F.2d 1142 (5th Cir.), cert. 

denied, 488 U.S. 926 (1988) (finding no violation of antitrust laws).  The FCC argues that 

since § 1129(a)(3) would deny confirmation to a plan that violated antitrust law (a 
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proposition for which it cites no case law), it must deny confirmation to a plan that 

violates the FCC’s regulations.   

The FCC argues, as it has throughout the 2006 case, that the money owed it by 

Airadigm is an inextricable part of the licenses that rises to the level of a federal 

regulation.  This reasoning assumes that the payment condition in the licenses is part of 

the FCC’s regulatory function.  But as discussed in detail in my decision in a related 

adversary proceeding, the Supreme Court in NextWave rejected that assertion.  537 U.S. 

at 302; see Airadigm Communications, Inc. v. F.C.C., __ B.R. __, Case No. 06-00155 

(Bankr. W.D. Wis. Oct. 27, 2006).  Without deciding whether § 1129(a)(3) prevents 

confirmation of a plan that proposes a violation of FCC regulations, there is no such 

violation here.  Section 1129(a)(3) is therefore satisfied. 

VI. IMPAIRED CLASS VOTING FOR CONFIRMATION 

“If a class of claims is impaired under the plan, at least one class of claims that is 

impaired under the plan [must have] accepted the plan, determined without including any 

acceptance of the plan by any insider.”  11 U.S.C. § 1129(a)(10).  The FCC argues, 

without citing § 1129(a)(10), that the 2006 Plan artificially impairs Class 6, which 

consists of unsecured “administrative convenience” claims.  Artificial impairment is only 

a concern if there is no other accepting impaired class.  The Plan states that Class 3, 

consisting of TDS’s secured claims, is also impaired.  That is not the case here.  The FCC 

argues neither that Class 3 is unimpaired nor that TDS is an insider such that its 

acceptance would be excluded from § 1129(a)(10).  So even if the acceptance of Class 6 

were deemed insufficient (which has not been done) the acceptance of the plan by Class 3 

meets the requirement of § 1129(a)(10). 
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VII. UNFAIR DISCRIMINATION 

One of the requirements for a plan to be confirmed over a creditor’s objection is 

that “the plan does not discriminate unfairly . . . with respect to each class of claims or 

interests that is impaired under, and has not accepted, the plan.”  11 U.S.C. § 1129(b)(1).  

The FCC accurately explains that the definition of discrimination for purposes of § 

1129(b)(1) is “disparate treatment of classes with similar legal claims against the debtor.”  

“Section 1129(b)(1) prohibits only 'unfair' discrimination, not all discrimination.”  In re 

Aztec Co., 107 B.R. 585, 588-89 (Bankr. M.D. Tenn. 1989).  While  

the limits of fairness in this context have not been established . . . it is 
possible at least to lay a framework for measuring the fairness of a 
discrimination in Chapter 11 plans. First, any discrimination must be 
supported by a legally acceptable rationale. . . .  Second, the extent of the 
discrimination must be necessary in light of the rationale. 

In re 203 N. LaSalle St. Ltd. P’ship, 190 B.R. 567, 585-86 (Bankr. N.D. Ill. 1995), aff’d, 

195 B.R. 692 (N.D. Ill. 1996), aff’d, 126 F.3d 955 (7th Cir. 1997), rev’d on other grounds, 

526 U.S. 434 (1999). 

The FCC alleges that the 2006 plan treats the class containing its secured claims 

unfairly because it pays off the class containing TDS’s secured claims over ten years with 

interest, while it pays the FCC over a different period with negligible interest.6  But the 

treatment of which the FCC complains will only occur if the FCC makes the § 1111(b)(2) 

election.  Compare 2006 Plan ¶ 5.2(b)-(e) with 2006 Plan ¶ 5.2(f).  The Bankruptcy Code 

not only supports but requires different treatment for § 1111(b)(2) claims and ordinary § 

506(a) secured claims.  11 U.S.C. § 1111(b)(2) (“notwithstanding § 506(a) . . . such claim 

is a secured claim to the extent that such claim is allowed”).   

                                                 
6 See note 4, supra, and accompanying text. 
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Once again, the FCC is complaining about getting exactly what the statute 

requires that it get.  If the FCC believes that the resulting treatment is unattractive, it can 

decide not to make the § 1111(b)(2) election.  The Bankruptcy Code does not prohibit in 

one section what it requires in another.  Absent the election the FCC is treated no worse 

than (although differently from) other creditors with allowed secured claims.  That 

discrimination, such as it is, is not unfair to the FCC. 

VIII. REMAINING REQUIREMENTS OF § 1129 

Proofs have been submitted by declaration of the remaining factual predicates to 

confirmation of the plan.  No objection to those proofs has been made.  As to those 

requirements of § 1129 not otherwise discussed herein they are, after my consideration, 

deemed to have been met by the plan. 

The submitted order of confirmation will be signed. 

 

### 
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