AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Federal Acquisition Regulation

(ii) Obtaining permission from the
contracting officer to do otherwise.

(2) The copyright license the Govern-
ment acquires for such data will nor-
mally be of the same scope as discussed
in paragraph (a)(4) of this subsection,
and is set forth in paragraph (c)(2) of
the clause at 52.227-14. However, agen-
cies may obtain a license of different
scope if the agency determines, after
consultation with its legal counsel,
that such different license will not be
inconsistent with the purpose of ac-
quiring the data. If a license of a dif-
ferent scope is acquired, it must be so
stated in the contract and clearly set
forth in a conspicuous place on the
data when delivered to the Govern-
ment. If the contractor delivers com-
puter software not first produced under
the contract, the contractor shall
grant the Government the license set
forth in paragraph (g)(4) of Alternate
IIT if included in the clause at 52.227-14,
or a license agreed to in a collateral
agreement made part of the contract.

27.404-4 Contractor’s release, publica-
tion, and use of data.

(a) In contracts for basic or applied
research with universities or colleges,
agencies shall not place any restric-
tions on the conduct of or reporting on
the results of unclassified basic or ap-
plied research, except as provided in
applicable U.S. statutes. However,
agencies may restrict the release or
disclosure of computer software that is
or is intended to be developed to the
point of practical application (includ-
ing for agency distribution under es-
tablished programs). This is not consid-
ered a restriction on the reporting of
the results of basic or applied research.
Agencies may also preclude a con-
tractor from asserting copyright in any
computer software for purposes of es-
tablished agency distribution pro-
grams, or where required to accomplish
the purpose for which the software is
acquired.

(b) Except for the results of basic or
applied research under contracts with
universities or colleges, agencies may,
to the extent provided in their FAR
supplements, place limitations or re-
strictions on the contractor’s exercise
of its rights in data first produced in
the performance of the contract, in-

27.404-5

cluding a requirement to assign copy-
right to the Government or another
party. Any of these restrictions shall
be expressly included in the contract.

27.404-5 Unauthorized, omitted, or in-
correct markings.

(a) Unauthoriced marking of data. (1)
The Government has, in accordance
with paragraph (e) of the clause at
52.227-14, the right to either return
data containing unauthorized mark-
ings or to cancel or ignore the mark-
ings.

(2) Agencies shall not cancel or ig-
nore markings without making written
inquiry of the contractor and affording
the contractor at least 60 days to pro-
vide a written justification substan-
tiating the propriety of the markings.

(i) If the contractor fails to respond
or fails to provide a written justifica-
tion substantiating the propriety of
the markings within the time afforded,
the Government may cancel or ignore
the markings.

(ii) If the contractor provides a writ-
ten justification substantiating the
propriety of the markings, the con-
tracting officer shall consider the jus-
tification.

(A) If the contracting officer deter-
mines that the markings are author-
ized, the contractor will be so notified
in writing.

(B) If the contracting officer deter-
mines, with concurrence of the head of
the contracting activity, that the
markings are not authorized, the con-
tractor will be furnished a written de-
termination which becomes the final
agency decision regarding the appro-
priateness of the markings and the
markings will be cancelled or ignored
and the data will no longer be made
subject to disclosure prohibitions, un-
less the contractor files suit within 90
days in a court of competent jurisdic-
tion. The markings will not be can-
celled or ignored until final resolution
of the matter, either by the con-
tracting officer’s determination becom-
ing the final agency decision or by
final disposition of the matter by court
decision if suit is filed.

(3) The foregoing procedures may be
modified in accordance with agency
regulations implementing the Freedom
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