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§385.325

TABLE TO § 385.321—VIOLATIONS THAT WILL RESULT IN AUTOMATIC FAILURE OF THE NEW ENTRANT

SAFETY AUDIT

Violation

Guidelines for determining automatic
failure of the safety audit

1. §382.115(a)/§ 382.115(b)—Failing to implement an alcohol and/or
controlled substances testing program (domestic and foreign motor
carriers, respectively).

2. §382.201—Using a driver known to have an alcohol content of 0.04
or greater to perform a safety-sensitive function.

3. §382.211—Using a driver who has refused to submit to an alcohol or
controlled substances test required under part 382.

4. §382.215—Using a driver known to have tested positive for a con-
trolled substance.

5. § 382.305—Failing to implement a random controlled substances and/
or alcohol testing program.

6. §383.3(a)/§ 383.23(a)—Knowingly using a driver who does not pos-
sess a valid CDL.

7. §383.37(a)—Knowingly allowing, requiring, permitting, or authorizing
an employee with a commercial driver’s license which is suspended,
revoked, or canceled by a State or who is disqualified to operate a
commercial motor vehicle.

8. §383.51(a)—Knowingly allowing, requiring, permitting, or authorizing
a driver to drive who is disqualified to drive a commercial motor vehi-
cle.

9. §387.7(a)—Operating a motor vehicle without having in effect the re-
quired minimum levels of financial responsibility coverage.

10. §387.31(a)—Operating a passenger carrying vehicle without having
in effect the required minimum levels of financial responsibility.

11. §391.15(a)—Knowingly using a disqualified driver ............cc.ccccecevunene

12. §391.11(b)(4)—Knowingly using a physically unqualified driver ........

13. §395.8(a)—Failing to require a driver to make a record of duty sta-
tus.

14. §396.9(c)(2)—Requiring or permitting the operation of a commercial
motor vehicle declared “out-of-service” before repairs are made.

15. §396.11(c)—Failing to correct out-of-service defects listed by driver
in a driver vehicle inspection report before the vehicle is operated
again.

16. §396.17(a)—Using a commercial motor vehicle not periodically in-

Single occurrence.

Single occurrence.
Single occurrence.
Single occurrence.
Single occurrence.
Single occurrence.

Single occurrence.

Single occurrence. This violation refers to a driver op-
erating a CMV as defined under § 383.5.

Single occurrence.

Single occurrence.

Single occurrence.

Single occurrence. This violation refers to a driver op-
erating a CMV as defined under §390.5.

Requires a violation threshold (51% or more of exam-
ined records) to trigger automatic failure.

Single occurrence.

Single occurrence.

Requires a violation threshold (51% or more of exam-

spected.

ined records) to trigger automatic failure.

[73 FR 76489, Dec. 16, 2008]

§385.323 May FMCSA extend the pe-
riod under § 385.319(c) for a new en-
trant to take corrective action to
remedy its safety management
practices?

(a) FMCSA may extend the 60-day pe-
riod in §385.319(c)(1) for up to an addi-
tional 60 days provided FMCSA deter-
mines the new entrant is making a
good faith effort to remedy its safety
management practices.

(b) FMCSA may extend the 45-day pe-
riod in §385.319(c)(2) for up to an addi-
tional 10 days if the new entrant has
submitted evidence that corrective ac-
tions have been taken pursuant to
§385.319(c) and the Agency needs addi-
tional time to determine the adequacy
of the corrective action.

[73 FR 76490, Dec. 16, 2008]

§385.325 What happens after a new en-
trant has been notified under
§385.319(c) to take corrective action
to remedy its safety management
practices?

(a) If the new entrant provides evi-
dence of corrective action acceptable
to the FMCSA within the time period
provided in §385.319(c), including any
extension of that period authorized
under §385.323, the FMCSA will provide
written notification to the new entrant
that its DOT new entrant registration
will not be revoked and it may con-
tinue operations.

(b) If a new entrant, after being noti-
fied that it is required to take correc-
tive action to improve its safety man-
agement practices, fails to submit a
written response demonstrating correc-
tive action acceptable to FMCSA with-
in the time specified in §385.319, and
any extension of that period authorized
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§385.327

under §385.323, FMCSA will revoke its
new entrant registration and issue an
out-of-service order effective on:

(1) Day 61 from the notice date for
new entrants subject to §385.319(c)(1).

(2) Day 46 from the notice date for
new entrants subject to §385.319(c)(2).

(3) If an extension has been granted
under §385.323, the day following the
expiration of the extension date.

(c) The new entrant may not operate
in interstate commerce on or after the
effective date of the out-of-service
order.

[67 FR 31983, May 13, 2002, as amended at 73
FR 76490, Dec. 16, 2008]

§385.327 May a new entrant request
an administrative review of a deter-
mination of a failed safety audit?

(a) If a new entrant receives a notice
under §385.319(c) that its new entrant
registration will be revoked, it may re-
quest FMCSA to conduct an adminis-
trative review if it believes FMCSA has
committed an error in determining
that its basic safety management con-
trols are inadequate. The request must:

(1) Be made to the Field Adminis-
trator of the appropriate FMCSA Serv-
ice Center.

(2) BExplain the error the new entrant
believes FMCSA committed in its de-
termination.

(3) Include a list of all factual and
procedural issues in dispute and any in-
formation or documents that support
the new entrant’s argument.

(b) FMCSA may request that the new
entrant submit additional data and at-
tend a conference to discuss the
issues(s) in dispute. If the new entrant
does not attend the conference or does
not submit the requested data, FMCSA
may dismiss the new entrant’s request
for review.

(c) A new entrant must submit a re-
quest for an administrative review
within one of the following time peri-
ods:

(1) If it does not submit evidence of
corrective action under §385.319(c),
within 90 days after the date it is noti-
fied that its basic safety management
controls are inadequate.

(2) If it submits evidence of correc-
tive action under §385.319(c), within 90
days after the date it is notified that
its corrective action is insufficient and
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its basic safety management controls
remain inadequate.

(d) If a new entrant wants to assure
that FMCSA will be able to issue a
final written decision before the prohi-
bitions outlined in §385.325(c) take ef-
fect, the new entrant must submit its
request no later than 15 days from the
date of the notice that its basic safety
management controls are inadequate.
Failure to submit the request within
this 15-day period may result in revoca-
tion of new entrant registration and
issuance of an out-of-service order be-
fore completion of administrative re-
view.

(e) FMCSA will complete its review
and notify the new entrant in writing
of its decision within:

(1) 45 days after receiving a request
for review from a new entrant that is
subject to §385.319(c)(1).

(2) 30 days after receiving a request
for review from a new entrant that is
subject to §385.319(¢c)(2).

(f) The Field Administrator’s deci-
sion constitutes the final Agency ac-
tion.

(g) Notwithstanding this subpart, a
new entrant is subject to the suspen-
sion and revocation provisions of 49
U.S.C. 13905 for violations of DOT regu-
lations governing motor carrier oper-
ations.

[73 FR 76490, Dec. 16, 2008]

§385.329 May a new entrant that has
had its USDOT new entrant reg-
istration revoked and its operations
placed out of service reapply?

(a) A new entrant whose USDOT new
entrant registration has been revoked,
and whose operations have been placed
out of service by FMCSA, may reapply
for new entrant registration no sooner
than 30 days after the date of revoca-
tion.

(b) If the USDOT new entrant reg-
istration was revoked because of a
failed safety audit, the new entrant
must do all of the following:

(1) Submit an updated MCS-150.

(2) Submit evidence that it has cor-
rected the deficiencies that resulted in
revocation of its registration and will
otherwise ensure that it will have basic
safety management controls in effect.
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