AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Commodity Futures Trading Commission

is also a swap dealer or major swap
participant.

(3) Multilateral compression. KEach
swap dealer and major swap partici-
pant shall establish, maintain, and fol-
low written policies and procedures for
periodically engaging in multilateral
portfolio compression exercises, when
appropriate, with each counterparty
that is also a swap dealer or major
swap Dparticipant. Such policies and
procedures shall include:

(i) Policies and procedures for par-
ticipation in all multilateral portfolio
compression exercises required by
Commission regulation or order; and

(ii) Evaluation of multilateral port-
folio compression exercises that are
initiated, offered, or sponsored by any
third party.

(b) Portfolio compression with counter-
parties other than swap dealers and major
swap participants. Each swap dealer and
major swap participant shall establish,
maintain, and follow written policies
and procedures for periodically termi-
nating fully offsetting swaps and for
engaging in portfolio compression exer-
cises with respect to swaps in which its
counterparty is an entity other than a
swap dealer or major swap participant,
to the extent requested by any such
counterparty.

(c) Portfolio compression of cleared
swaps. Nothing in this section shall
apply to a swap that is cleared by a de-
rivatives clearing organization.

(d) Recordkeeping. (1) Each swap deal-
er and major swap participant shall
make and maintain a complete and ac-
curate record of each bilateral offset
and each bilateral or multilateral port-
folio compression exercise in which it
participates.

(2) All records required to be main-
tained pursuant to this section shall be
maintained in accordance with §23.203
and shall be made available promptly
upon request to any representative of
the Commission or any applicable pru-
dential regulator, or with regard to
swaps defined in section la(47)(A)(v) of
the Act, to any representative of the
Commission, the Securities and Ex-
change Commission, or any applicable
prudential regulator.

[77 FR 55960, Sept. 11, 2012]
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§23.504 Swap trading
documentation.

relationship

(a) (1) Applicability. The requirements
of this section shall not apply to:

(i) Swaps executed prior to the date
on which a swap dealer or major swap
participant is required to be in compli-
ance with this section;

(i) Swaps executed on a board of
trade designated as a contract market
under section 5 of the Act or to swaps
executed anonymously on a swap exe-
cution facility under section 5h of the
Act, provided that such swaps are
cleared by a derivatives clearing orga-
nization and all terms of the swaps
conform to the rules of the derivatives
clearing organization and §39.12(b)(6) of
this chapter; and

(iii) Swaps cleared by a derivatives
clearing organization.

(2) Policies and procedures. Each swap
dealer and major swap participant
shall establish, maintain, and follow
written policies and procedures reason-
ably designed to ensure that the swap
dealer or major swap participant exe-
cutes written swap trading relationship
documentation with its counterparty
that complies with the requirements of
this section. The policies and proce-
dures shall be approved in writing by
senior management of the swap dealer
and major swap participant, and a
record of the approval shall be re-
tained. Other than confirmations of
swap transactions under §23.501, the
swap trading relationship documenta-
tion shall be executed prior to or con-
temporaneously with entering into a
swap transaction with any
counterparty.

(b) Swap trading relationship docu-
mentation. (1) The swap trading rela-
tionship documentation shall be in
writing and shall include all terms gov-
erning the trading relationship be-
tween the swap dealer or major swap
participant and its counterparty, in-
cluding, without limitation, terms ad-
dressing payment obligations, netting
of payments, events of default or other
termination events, calculation and
netting of obligations upon termi-
nation, transfer of rights and obliga-
tions, governing law, valuation, and
dispute resolution.
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(2) The swap trading relationship
documentation shall include all con-
firmations of swap transactions under
§23.501.

(3) The swap trading relationship
documentation shall include credit
support arrangements, which shall con-
tain, in accordance with applicable re-
quirements under Commission regula-
tions or regulations adopted by pruden-
tial regulators and without limitation,
the following:

(i) Initial and variation margin re-
quirements, if any;

(ii) Types of assets that may be used
as margin and asset valuation haircuts,
if any;

(iii) Investment and rehypothecation
terms for assets used as margin for
uncleared swaps, if any; and

(iv) Custodial arrangements for mar-
gin assets, including whether margin
assets are to be segregated with an
independent third party, in accordance
with §23.701(e), if any.

(4) (i) The swap trading relationship
documentation between swap dealers,
between major swap participants, be-
tween a swap dealer and major swap
participant, between a swap dealer or
major swap participant and a financial
entity, and, if requested by any other
counterparty, between a swap dealer or
major swap participant and such
counterparty, shall include written
documentation in which the parties
agree on the process, which may in-
clude any agreed upon methods, proce-
dures, rules, and inputs, for deter-
mining the value of each swap at any
time from execution to the termi-
nation, maturity, or expiration of such
swap for the purposes of complying
with the margin requirements under
section 4s(e) of the Act and regulations
under this part, and the risk manage-
ment requirements under section 4s(j)
of the Act and regulations under this
part. To the maximum extent prac-
ticable, the valuation of each swap
shall be based on recently-executed
transactions, valuations provided by
independent third parties, or other ob-
jective criteria.

(ii) Such documentation shall include
either:

(A) Alternative methods for deter-
mining the value of the swap for the
purposes of complying with this para-
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graph in the event of the unavailability
or other failure of any input required
to value the swap for such purposes; or

(B) A valuation dispute resolution
process by which the value of the swap
shall be determined for the purposes of
complying with this paragraph (b)(4).

(iii) A swap dealer or major swap par-
ticipant is not required to disclose to
the counterparty confidential, propri-
etary information about any model it
may use to value a swap.

(iv) The parties may agree on
changes or procedures for modifying or
amending the documentation required
by this paragraph at any time.

(6) The swap trading relationship
documentation of a swap dealer or
major swap participant shall include
the following:

(i) A statement of whether the swap
dealer or major swap participant is an
insured depository institution (as de-
fined in 12 U.S.C. 1813) or a financial
company (as defined in section
201(a)(11) of the Dodd-Frank Act, 12
U.S.C. 5381(a)(11));

(ii) A statement of whether the
counterparty is an insured depository
institution or financial company;

(iii) A statement that in the event ei-
ther the swap dealer or major swap
participant or its counterparty is a
covered financial company (as defined
in section 201(a)(8) of the Dodd-Frank
Wall Street Reform and Consumer Pro-
tection Act, 12 U.S.C. 5381(a)(8)) or an
insured depository institution for
which the Federal Deposit Insurance
Corporation (FDIC) has been appointed
as a receiver (the ‘‘covered party’’),
certain limitations under Title II of
the Dodd-Frank Act or the Federal De-
posit Insurance Act may apply to the
right of the non-covered party to ter-
minate, liquidate, or net any swap by
reason of the appointment of the FDIC
as receiver, notwithstanding the agree-
ment of the parties in the swap trading
relationship documentation, and that
the FDIC may have certain rights to
transfer swaps of the covered party
under section 210(c)(9)(A) of the Dodd-
Frank Wall Street Reform and Con-
sumer Protection Act, 12 TU.S.C.
5390(c)(9)(A), or 12 U.S.C. 1821(e)(9)(A);
and

(iv) An agreement between the swap
dealer or major swap participant and

580



Commodity Futures Trading Commission

its counterparty to provide notice if ei-
ther it or its counterparty becomes or
ceases to be an insured depository in-
stitution or a financial company.

(6) The swap trading relationship
documentation of each swap dealer and
major swap participant shall contain a
notice that, upon acceptance of a swap
by a derivatives clearing organization:

(i) The original swap is extinguished;

(ii) The original swap is replaced by
equal and opposite swaps with the de-
rivatives clearing organization; and

(iii) All terms of the swap shall con-
form to the product specifications of
the cleared swap established under the
derivatives clearing organization’s
rules.

(c) Audit of swap trading relationship
documentation. Each swap dealer and
major swap participant shall have an
independent internal or external audi-
tor conduct periodic audits sufficient
to identify any material weakness in
its documentation policies and proce-
dures required by this section and
Commission regulations. A record of
the results of each audit shall be re-
tained.

(d) Recordkeeping. Each swap dealer
and major swap participant shall main-
tain all documents required to be cre-
ated pursuant to this section in accord-
ance with §23.203 and shall make them
available promptly upon request to any
representative of the Commission or
any applicable prudential regulator, or
with regard to swaps defined in section
1a(47)(A)(v) of the Act, to any rep-
resentative of the Commission, the Se-
curities and Exchange Commission, or
any applicable prudential regulator.

[77 FR 55960, Sept. 11, 2012]

§23.505 End user
mentation.

exception docu-

(a) For swaps excepted from a manda-
tory clearing requirement. Each swap
dealer and major swap participant
shall obtain documentation sufficient
to provide a reasonable basis on which
to believe that its counterparty meets
the statutory conditions required for
an exception from a mandatory clear-
ing requirement, as defined in section
2h(7) of the Act and §50.50 of this chap-
ter. Such documentation shall include:

(1) The identity of the counterparty;

§23.506

(2) That the counterparty has elected
not to clear a particular swap under
section 2h(7) of the Act and §50.50 of
this chapter;

(3) That the counterparty is a non-fi-
nancial entity, as defined in section
2h(7)(C) of the Act;

(4) That the counterparty is hedging
or mitigating a commercial risk; and

(5) That the counterparty generally
meets its financial obligations associ-
ated with non-cleared swaps. Provided,
that a swap dealer or major swap par-
ticipant need not obtain documenta-
tion of paragraphs (a)(3), (4), or (5) of
this section if it obtains documenta-
tion that its counterparty has reported
the information listed in
§50.50(b)(1)(iii) in accordance with
§50.50(b)(2) of this chapter.

(b) Recordkeeping. Each swap dealer
and major swap participant shall main-
tain all documents required to be ob-
tained pursuant to this section in ac-
cordance with §23.203 and shall make
them available promptly upon request
to any representative of the Commis-
sion or any applicable prudential regu-
lator, or with regard to swaps defined
in section 1a(47)(A)(v) of the Act, to
any representative of the Commission,
the Securities and Exchange Commis-
sion, or any applicable prudential regu-
lator.

[77 FR 55960, Sep. 11, 2012, as amended at 78
FR 21046, Apr. 9, 2013]

§23.506 Swap processing and clearing.

(a) Swap processing. (1) Each swap
dealer and major swap participant
shall ensure that it has the capacity to
route swap transactions not executed
on a swap execution facility or des-
ignated contract market to a deriva-
tives clearing organization in a manner
acceptable to the derivatives clearing
organization for the purposes of clear-
ing; and

(2) Each swap dealer and major swap
participant shall coordinate with each
derivatives clearing organization to
which the swap dealer, major swap par-
ticipant, or its clearing member sub-
mits transactions for clearing, to fa-
cilitate prompt and efficient swap
transaction processing in accordance
with the requirements of §39.12(b)(7) of
this chapter.
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