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(6) An applicant, any party to the ex-
port or agreement, any source or man-
ufacturer of the defense article or de-
fense service or any person who has a
significant interest in the transaction
has been debarred, suspended, or other-
wise is ineligible to receive an export
license or other authorization from any
agency of the U.S. government (e.g.,
pursuant to debarment by the Depart-
ment of Commerce under 15 CFR part
760 or by the Department of State
under part 127 or 128 of this sub-
chapter); or

(7) An applicant has failed to include
any of the information or documenta-
tion expressly required to support a li-
cense application or other request for
approval under this subchapter or as
required in the instructions in the ap-
plicable Department of State form; or

(8) An applicant is subject to sanc-
tions under other relevant U.S. laws
(e.g., the Missile Technology Controls
title of the National Defense Author-
ization Act for FY 1991 (Pub. L. 101-
510); the Chemical and Biological
Weapons Control and Warfare Elimi-
nation Act of 1991 (Pub. L. 102-182); or
the Iran-Iraq Arms Non-Proliferation
Act of 1992 (Pub. L. 102-484)).

(b) Notification. The Directorate of
Defense Trade Controls will notify ap-
plicants or licensees or other appro-
priate United States persons of actions
taken pursuant to paragraph (a) of this
section. The reasons for the action will
be stated as specifically as security and
foreign policy considerations permit.

(c) Reconsideration. If a written re-
quest for reconsideration of an adverse
decision is made within 30 days after a
person has been informed of the deci-
sion, the U.S. person will be accorded
an opportunity to present additional
information. The case will then be re-
viewed by the Directorate of Defense
Trade Controls.

(d) Reconsideration of certain applica-
tions. Applications for licenses or other
requests for approval denied for re-
peated failure to provide information
or documentation expressly required
will normally not be reconsidered dur-
ing the thirty day period following de-
nial. They will be reconsidered after
this period only after a final decision is
made on whether the applicant will be
subject to an administrative penalty
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imposed pursuant to this subchapter.
Any request for reconsideration shall
be accompanied by a letter explaining
the steps that have been taken to cor-
rect the failure and to ensure compli-
ance with the requirements of this sub-
chapter.

(e) Special definition. For purposes of
this section, the term party to the ex-
port means:

(1) The chief executive officer, presi-
dent, vice-presidents, other senior offi-
cers and officials (e.g., comptroller,
treasurer, general counsel) and any
member of the board of directors of the
applicant;

(2) The freight forwarders or des-
ignated exporting agent of the appli-
cant; and

(3) Any consignee or end-user of any
item to be exported.

[68 FR 39312, July 22, 1993, as amended at 71
FR 20546, Apr. 21, 2006]

§126.8 Proposals to foreign persons re-
lating to significant military equip-
ment.

(a) Proposals. Certain proposals to
foreign persons for the sale or manu-
facture abroad of significant military
equipment require either the prior ap-
proval of, or prior notification to, the
Directorate of Defense Trade Controls.

(1) Sale of significant military equip-
ment: The prior approval of the Direc-
torate of Defense Trade Controls is re-
quired before a U.S. person may make
a proposal or presentation designed to
constitute a basis for a decision on the
part of any foreign person to purchase
significant military equipment on the
U.S. Munitions List whenever all the
following conditions are met:

(i) The value of the significant mili-
tary equipment to be sold is $14,000,000
or more; and

(ii) The equipment is intended for use
by the armed forces of any foreign
country other than a member of the
North Atlantic Treaty Organization,
Australia, Japan, New Zealand, or
South Korea; and

(iii) The sale would involve the ex-
port from the United States of any de-
fense article or the furnishing abroad
of any defense service including tech-
nical data; and
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(iv) The identical significant mili-
tary equipment has not been pre-
viously licensed for permanent export
or approved for sale under the Foreign
Military Sales Program of the Depart-
ment of Defense, to any foreign coun-

try.
(2) Sale of significant military equip-
ment: The Directorate of Defense

Trade Controls must be notified in
writing at least thirty days in advance
of any proposal or presentation con-
cerning the sale of significant military
equipment whenever the conditions
specified in paragraphs (a)(1)(i) through
(iii) of this section are met and the
identical equipment has been pre-
viously licensed for permanent export
or approved for sale under the FMS
Program to any foreign country.

(3) Manufacture abroad of significant
military equipment: The prior approval
of the Directorate of Defense Trade
Controls is required before a U.S. per-
son may make a proposal or presen-
tation designed to constitute a basis
for a decision on the part of any for-
eign person to enter into any manufac-
turing license agreement or technical
assistance agreement for the produc-
tion or assembly of significant mili-
tary equipment, regardless of dollar
value, in any foreign country, when-
ever:

(i) The equipment is intended for use
by the armed forces of any foreign
country; and

(ii) The agreement would involve the
export from the United States of any
defense article or the furnishing abroad
of any defense service including tech-
nical data.

(b) Definition of proposal or presen-
tation. The terms proposal or presen-
tation (designed to constitute a basis
for a decision to purchase and to enter
into any agreement) mean the commu-
nication of information in sufficient
detail that the person communicating
that information knows or should
know that it would permit an intended
purchaser to decide either to acquire
the particular equipment in question
or to enter into the manufacturing li-
cense agreement or technical assist-
ance agreement. For example, a pres-
entation which describes the equip-
ment’s performance characteristics,
price, and probable availability for de-
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livery would require prior notification
or approval, as appropriate, where the
conditions specified in paragraph (a) of
this section are met. By contrast, the
following would not require prior noti-
fication or approval: Advertising or
other reporting in a publication of gen-
eral circulation; preliminary discus-
sions to ascertain market potential; or
merely calling attention to the fact
that a company manufactures a par-
ticular item of significant military
equipment.

(c) Satisfaction of requirements. (1) The
requirement of this section for prior
approval is met by any of the fol-
lowing:

(i) A written statement from the Di-
rectorate of Defense Trade Controls ap-
proving the proposed sale or agreement
or approving the making of a proposal
or presentation.

(ii) A license issued under §125.2 or
§125.3 of this subchapter for the export
of technical data relating to the pro-
posed sale or agreement to the country
concerned.

(iii) A temporary export license
issued under §123.5 of this subchapter
relating to the proposed sale or agree-
ment for a demonstration to the armed
forces of the country of export.

(iv) With respect to manufacturing
license agreements or technical assist-
ance agreements, the application for
export licenses pursuant to the two
preceding subparagraphs must state
that they are related to possible agree-
ments of this kind.

(2) The requirement of this section
for prior notification is met by inform-
ing the Directorate of Defense Trade
Controls by letter at least 30 days be-
fore making the proposal or presen-
tation. The letter must comply with
the procedures set forth in paragraph
(d) of this section and must identify
the relevant license, approval, or FMS
case by which the identical equipment
had previously been authorized for per-
manent export or sale. The Directorate
of Defense Trade Controls will provide
written acknowledgement of such prior
notification to confirm compliance
with this requirement and the com-
mencement of the 30-day notification

period.
(d) Procedures. Unless a license has
been obtained pursuant to
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§126.8(c)(1)(ii) or (iii), a request for
prior approval to make a proposal or
presentation with respect to signifi-
cant military equipment, or a 30-day
prior notification regarding the sale of
such equipment, must be made by let-
ter to the Directorate of Defense Trade
Controls. The letter must outline in de-
tail the intended transaction, including
usage of the equipment involved and
the country (or countries) involved.
Seven copies of the letter should be
provided as well as seven copies of suit-
able descriptive information con-
cerning the equipment.

(e) Statement to accompany licensing
requests. (1) Every application for an
export license or other approval to im-
plement a sale or agreement which
meets the criteria specified in para-
graph (a) of this section must be ac-
companied by a statement from the ap-
plicant which either:

(i) Refers to a specific notification
made or approval previously granted
with respect to the transaction; or

(ii) Certifies that no proposal or pres-
entation requiring prior notification or
approval has been made.

(2) The Department of State may re-
quire a similar statement from the
Foreign Military Sales contractor con-
cerned in any case where the United
States Government receives a request
for a letter of offer for a sale which
meets the criteria specified in para-
graph (a) of this section.

(f) Penalties. In addition to other rem-
edies and penalties prescribed by law or
this subchapter, a failure to satisfy the
prior approval or prior notification re-
quirements of this section may be con-
sidered to be a reason for disapproval
of a license, agreement or sale under
the FMS program.

(g) License for technical data. Nothing
in this section constitutes or is to be
construed as an exemption from the li-
censing requirement for the export of
technical data that is embodied in any
proposal or presentation made to any
foreign persons.

[68 FR 39312, July 22, 1993, as amended at 71
FR 20547, Apr. 21, 2006; 73 FR 38344, Aug. 3,
2009]
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§126.9 Advisory opinions and related
authorizations.

(a) Advisory opinion. Any person de-
siring information as to whether the
Directorate of Defense Trade Controls
would be likely to grant a license or
other approval for the export or ap-
proval of a particular defense article or
defense service to a particular country
may request an advisory opinion from
the Directorate of Defense Trade Con-
trols. Advisory opinions are issued on a
case-by-case basis and apply only to
the particular matters presented to the
Directorate of Defense Trade Controls.
These opinions are not binding on the
Department of State, and may not be
used in future matters before the De-
partment. A request for an advisory
opinion must be made in writing and
must outline in detail the equipment,
its usage, the security classification (if
any) of the articles or related technical
data, and the country or countries in-
volved. An original and seven copies of
the letter must be provided along with
seven copies of suitable descriptive in-
formation concerning the defense arti-
cle or defense service.

(b) Related authorizations. The Direc-
torate of Defense Trade Controls may,
as appropriate, in accordance with the
procedures set forth in paragraph (a) of
this section, provide export authoriza-
tion, subject to all other relevant re-
quirements of this subchapter, both for
transactions that have been the subject
of advisory opinions requested by pro-
spective U.S. exporters, or for the Di-
rectorate’s own initiatives. Such ini-
tiatives may cover pilot programs, or
specifically anticipated circumstances
for which the Directorate considers
special authorizations appropriate.

[71 FR 20547, Apr. 21, 2006]

§126.10 Disclosure of information.

(a) Freedom of information. Sub-
chapter R of this title contains regula-
tions on the availability to the public
of information and records of the De-
partment of State. The provisions of
subchapter R apply to such disclosures
by the Directorate of Defense Trade
Controls.
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